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PREFACE

THE HISTORY OF MONOPOLIES in America is relatively short but
manages to encompass most of the important developments in industry,
Wall Street, and political thinking over the last 130 years. Within that
entire time, no one single history has ever been written touching upon the
constant tug-of-war that developed between Washington and corporate
America. Since the days of the nineteenth-century industrialists, bigness
in industry and the role of government in curbing it have added many col-
orful personalities and strong ideologues to the overarching debate about
the nature of the American experiment and the attempts at controlling
free market capitalism. Many of the original questions are still raised today
and have a strange aura of déja vu surrounding them. In the immediate
post—Civil War years, concern over the spread of the railways and their
attempts to consolidate were widespread. John D. Rockefeller’s dominance
of the oil market and Carnegie’s tight grip over the steel industry all have
been replayed in one form or other within the last decade. In many cases
the corporate names involved in these battles have remained the same, as

ix
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X PREFACE

have the monopoly issues themselves. Jay Gould and Commodore Van-
derbilt would easily recognize the issues confronting antitrust law today: in
many ways they helped create them.

I would like to thank my agent, Tom Wallace, and editor at Oxford
University Press, Peter Ginna, for their unflinching support while I tack-
led this topic. I am especially grateful to Tom Stanton and Ron Chernow,
whose knowledge of the institutions and personalities of the monopolists
proved invaluable. By sharing their expertise, they helped me keep the nar-
rative on track.
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&

INTRODUCTION

&

MirLrioNs oF PEOPLE have played the popular board game Monop-
oly. Millions of others have played the real-life version in the business
world. The rules are simple: Accumulate as much property as possible and
win. The principles have not changed since Monopoly was first marketed
in 1935—an unfortunate roll of the dice and the aspiring game monopolist
can spend some time in jail. The rules and stakes for monopolists in real
life have not changed substantially, either. Unlike in the board game, how-
ever, those accused of monopoly rarely ever spend time in jail.

While everyone plays the board game by moving pieces around the
track and landing on various properties, here the game departs from reality
because in the business world there are various time-proven ways of
attaining a dominant position. What methods are considered acceptable
and unacceptable are the subjects of intense and constant debate. They all
revolve around a basic question: What is fairness in business? What reme-
dies are sought against companies that allegedly break the rules of fair
play? Do the rules of fair play actually apply in hotly competitive busi-

I
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2 MONOPOLIES IN AMERICA

nesses? Unfortunately, in the American experience these questions are not
adequately answered in all cases. Like the society they reflect, they rely
both upon very general principles, somewhat timeless in nature, and on
court decisions that have been very transient.

Throughout the first seventy-five years of big business in America,
“monopoly” was a convenient charge to level at large industrial organiza-
tions. Opponents of big business, whether they were American aristocrats,
socialists, investigatory journalists, or the competition, leveled the charge
time and again at the rapidly expanding industries that quickly trans-
formed American life after the Civil War. In many cases the accusations
were true, but in others they were vastly exaggerated. This was to be
expected, since society was industrializing quickly, and charges of monop-
oly often were a sign that the pace of change was almost too fast. Antimo-
nopolists have never been Luddites, however. They have never advocated
stopping the technologies and the capital used to support them, insisting
only that they be used equitably. The American ideal of making money
while reaching a large market has never admitted naysayers to its ranks.
Antitrust laws seek to restrain the powerful from badgering the weak eco-
nomically. Not since the days of the nineteenth-century critics has anyone
suggested that they be used to return to a more idyllic past, to a simpler
society.

The history of monopoly formation in the United States is the history
of economic and industrial power, ideology, and consumerism all rolled
into one. What is most astonishing about its growth and development is
the fact that the history is only about a century and a quarter old, spanning
the time from Jay Gould and the railroad era to contemporary computer
software engineers. Within that relatively short period, monopoly became
public economic enemy number one and then receded into relative obscu-
rity. The paradox it presents is simple. Businesses grow larger and larger to
produce more goods. Economies of scale set in, so that producing more
costs less and more profit is realized. Once that desirable stage is reached,
it is time to call the lawyers, because charges of monopoly are not far
behind. But beginning in the late 1970s, antitrust forces have been much
less enthusiastic in pursuing alleged monopolists. Activity that would have
been frowned on before World War II is now seen as economically healthy

and as posing no threat to the political or economic order.
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Introduction 3

How regulators view alleged monopolies reflects the dominant political
and economic ideologies of a period. Antitrust actions quickly became the
battleground between different philosophies of democratic government
and the state. Liberals in the Hamiltonian mold have used it as a tool
against big business, seen as a predatory power capable of subjugating the
population to its unelected will. They view a strong federal government as
a potent counterbalance to the power of big business, which may often act
undemocratically in its quest for profits and increased market share. Con-
servatives, on the other hand, tend to view it much more benignly, seeing
big business as the provider of jobs and economic well-being. They draw
their philosophy from Thomas Jefferson, who favored the power of the
states over a strong federal government. Commerce was essentially a state
matter, and actions by the state against business were incursions into often
forbidden territory. Over the years the Jeffersonian position has been used
to defend business against interference from Washington. Inconsistencies
have appeared constantly as the political landscape changed. What was
considered a monopoly in 1911, when Standard Oil and American Tobacco
were broken up, was not applied again in 1919, when the Supreme Court
refused to dismantle U.S. Steel. These were among the first of numerous
court decisions that seemed to depend upon the ideological bent of the
Supreme Court at the time. Separating antitrust or antimonopoly thought
from the larger context of political and economic ideology is impossible.
And that thought has extended to smaller companies as well. The history
of antitrust action contains many notable cases where large companies
were not involved but monopoly was still suspected. Small companies con-
spiring to fix prices or conquer a market often have received more atten-
tion than larger companies, which can be very expensive to prosecute.
Both the IBM and AT&T antitrust cases in the 1970s and 1980s took over
ten years to prosecute. Smaller cases reach court more quickly and provide
antitrusters with quicker results.

Conventional wisdom has it that there have been four great merger
periods in American history—in the 1880s and 189os, in the 1920s and
early 1930s, in the 1960s, and most recently in the 1980s and 1990s. The
1920s provided the original subjects of Monopoly. The game was pur-
chased by Parker Brothers from Charles Darrow of Pennsylvania, who

based it upon the most obvious monopolies of his day—utility compa-
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4 MONOPOLIES IN AMERICA

nies and land developers. A closer reading of the history of the last
century shows that this identification of merger periods is not quite accu-
rate, however. The entire period of American capitalism since the Indus-
trial Revolution has been an unrelenting trend toward consolidation.
When the companies involved in those mergers become large enough,
monopoly eventually rears its head. The phenomenon has been continu-
ous since the modern corporation appeared in the latter part of the nine-
teenth century. The very apparent lack of serious antitrust activity by the
Justice Department over the last two decades of the twentieth century
attests to merger as more than simply a trend. It has become a corporate
way of life, slowed down only by uneasy stock markets or poor economic
conditions.

The constant force creating bigger and bigger businesses is a natural
consequence of free enterprise capitalism. The relentless quest for better
products, expanding markets, economies of scale, and enhanced profits
make constant growth a logical outcome of corporate enterprise. Critics of
capitalism and monopolies in the last century looked at them through
Marx’s lens. Monopoly was the final stage of capitalism. Once it had been
achieved, commercial life had reached its pinnacle—it had nowhere else to
go. The final goal toward which it was being driven had been achieved.
But the critics of monopoly never got any farther than describing the
process. No one offered any suggestions as to where society might venture
next. That suggests that antimonopoly thought in the nineteenth century
was mostly rhetoric, aimed at fattening the wallets of the muckrakers who
made a living by criticizing business in general.

Adding to their intriguing past, monopolies often have come into being
under dominant personalities. Monopolists have tended to be strong indi-
viduals who forged industrial empires with genius, a good bit of luck, and
frequently ruthless disregard of the competition. Wall Street has aided
them in their quest for expansion, playing an integral part in their history.
The public’s reaction to them has been mixed. Some see them as god-
sends, providing employment and economic well-being. Others see them
as symptomatic of business gone amok, the great enemy lurking within.
But no one disputes that the economy could not have grown to its present
strengths without them. One inescapable fact emerges from the history of

monopolies: Sometimes the public has been willing to tolerate a monopoly
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Introduction 5

operating in the market, but it is much less inclined to be tolerant when
the company is run by a “monopolist.”

Since the railroads began consolidating after the Civil War, there has
been a distinct difference between monopolies and monopolists. Monopo-
lies were considered endemic to capitalism from the very beginning.
Socialists were not alone in viewing them in that light. The principal
inventor of the railroad locomotive, George Stephenson, said as much
before the Civil War. He was able to predict the need for a monopoly to
consolidate the new era of rail transportation because the costs of starting
a railroad were so high that competition would have proved ruinous and
inefficient. He was foretelling the rise of men such as Cornelius “Com-
modore” Vanderbilt and Jay Gould well before the new industry was even
born. The men who created them, the much-reviled monopolists of the
nineteenth century, became larger than the organizations they created.
Most of them were men of little privilege and scant formal education who
clawed their way to the top of the economic ladder by hard work and sheer
ingenuity. The head of the Antitrust Division of the Justice Department in
the late 1930s, Thurman Arnold, said that they “built on their mistakes,
their action was opportunistic, they experimented with human material
and with little regard for social justice. Yet they raised the level of produc-
tive capacity beyond the dreams of their fathers.” But their lifestyles and
personal philosophies earned them the enmity of the newspapers. Once
the political cartoonists and satirists of the post—Civil War era realized
that they made good press, their reputations and images were under con-
stant scrutiny and ridicule. Muckraking was born with the monopoly
movement. The power of the press helped create public animosity toward
big business and tycoons. And it also made them folk heroes.

Alleged monopolists also had to defend their wealth. Sometimes that
has been a difficult proposition. When William Vanderbilt inherited his
father’s wealth in the nineteenth century, politicians, including British
prime minister Gladstone, openly questioned whether s1oo million was
too much for one person to hold. The amount superficially pales in com-
parison to the fortune of Microsoft’s Bill Gates, some seven hundred times
that of Vanderbilt. But in conservatively adjusted terms, Vanderbilt’s for-
tune today would be roughly equal to Gates’ estimated billions. Vanderbilt
also had the advantage of having much of it in cash. One of the key signs
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6 MONOPOLIES IN AMERICA

of monopoly over the years has been the wealth of the alleged monopolist.
If it is extraordinary, the implication is that there must be fire when one
smells that much smoke.

Defining a monopoly has always been a tricky business. Before the
Industrial Revolution, a strong antimonopolist tradition had been inher-
ited from English common law. That tradition equated monopoly power
with that of the state. The British crown granted letters patent to mer-
chants, giving them the exclusive right to provide certain goods or ser-
vices. Those patents in principle were similar to patents granted by
governments today: They allow an innovation a bit of breathing space to
develop before the idea loses its legal protection. It is tolerated as a
monopoly for a determined period of time. From the beginning, monop-
oly power has been closely intertwined with both the state and business.
Separating the two has often been difficult. Traditionally, business has
been suspicious of the centralized powers of the state, fearing interruption
with the process of making money. Conversely, advocates of strong, deci-
sive central government often suspect business of gravitating toward
monopoly if not restricted for the sake of competition and fair pricing.

Attempting to be more precise has often been a problem, as can be
quickly seen when reading the major antitrust cases of the last hundred
years. Monapoly control means that one company dominates its industry,
being able to set prices, control production, and often raise barriers to
competitors wishing to enter the field. Occasionally, if that business is
extremely capital-intensive and strategically vital, it may be protected by
government itself. In that case it is referred to as a natural monopoly. If
there are several firms in the same industry controlling things, they are
classified as an o/igopoly (though that term is less popular today than in the
past). The degree to which the members of an oligopoly collude to influ-
ence prices is central. Tightly knit ones, where members of the group enter
into specific agreements to control price or production, is referred to as a
collusive oligopoly. This term often replaces the formerly popular term car-
tel. Over the last twenty-five years, shared monopoly has been a more popu-
lar way to describe oligopolies that have a virtual stranglehold on their
respective industries.

Remedies against monopolies can be classified in several ways. Before

the Civil War, the only viable way to attack an alleged monopoly was
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Introduction 7

through the commerce clause of the Constitution. The same was true of
the post—Civil War period, when the railroads were attacked for causing
hardship to the farmers. That culminated in the creation of the Interstate
Commerce Commission (ICC) in 1888. While that agency began to come
to grips with the railroads, industry was quickly consolidating in its great
trust phase, which lasted until World War I. The Sherman Act was passed
in 1890 to counter the growth of trusts and their effect upon competition
and prices, but its language was very broad. Not all litigation attempted
under it was successful, and the Clayton Act was passed in 1914 in an effort
to tighten the noose on trusts. This second law tried to come to grips with
vertical mergers as well as horizontal ones, the type most easily identified
during the period of the formation of the great trusts between 1880 and
1910. A horizontal merger was one between two firms in the same indus-
try—the case of a large fish swallowing a smaller one in an attempt to
expand the market for its goods and services while posing a danger to the
competition. A vertical merger was one between two companies in related
but dissimilar businesses. The DuPont company bought a sizeable stake in
General Motors during the 1920s, when it realized that the auto maker
would make an ideal customer for its plastics. Eventually it was forced to
sell it because the arrangement had the effect of barring others from com-
peting for business with GM because of the vertical arrangement.
Monopoly power evolved quickly over the years. It can be defined as the
ability of a company to drive competitors out of business by using its dom-
inant market position. One of the most common ways of accomplishing
this is by undercutting competitors’ prices, driving them out of the market,
and then raising prices again. This is technically known as predatory pric-
ing. The practice was common in the nineteenth century and was prac-
ticed notably by Cornelius Vanderbilt in the shipping business. He became
so feared by his competitors that they actually paid him not to compete
with them. Conversely, it can also be defined as a dominant company that
refuses to lower prices in the wake of lower costs, costing the consumer too
much money. That is known as price leadership and usually means that a
dominant company sets prices for its industry. Competing firms refuse to
undercut the market leader for fear of retaliation. Or it could also mean a
company using its dominant position to keep others out of its industry.

This was the favorite technique of John D. Rockefeller in establishing
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8 MONOPOLIES IN AMERICA

Standard Oil as the largest company on earth. It could provide obstacles to
others, capitalizing on its role as market leader to ensure that new ideas or
technologies are not introduced by the competition. These techniques are
known as barriers to entry. One favorite trick of monopolists is to put the
squeeze on a competitor by cutting its financial lifelines, forcing it out of
business. The fate of Samuel Insull, the notorious Chicago utilities baron
of the 1920s, at the hands of an eastern banking syndicate was evidence of
this power.

Charges of monopoly made in the past have employed all of these argu-
ments in one form or another. Naturally, political will is necessary to bring
charges or make them stick, and prevailing political ideologies play a
major role in determining the course of antitrust matters. For the first sev-
enty-five years of the industrial age, prosecuting monopolies was difficult,
but at least the enemy was identifiable. After the Korean War, the environ-
ment, and the monopolist, changed. The conglomerate appeared, an organi-
zation that grew larger by merging companies with no apparent
relationship to each other. Antitrusters were alarmed because none of the
existing antimonopoly laws seemed to apply. There was no clear evidence
that these organizations stifled competition, nor did they appear to prac-
tice predatory pricing or even price leadership.

The actual number of antitrust laws at the federal level is quite small.
Most companies are sued for violating either the Sherman Antitrust Act
or the Clayton Act. But there are other notable pieces of legislation, passed
decades ago and not superficially antitrust laws at all, that have been even
more effective in breaking up monopolies. The Glass-Steagall Act, the
Bank Holding Company Act, and the Public Utility Holding Company
Act appear to have been more consequential in breaking up the money
trust and the utility monopolies than any of the pure antitrust laws. And
there have also been some less-than-effective attempts at antitrust legisla-
tion. The Robinson-Patman Act of 1937, complex and contentious because
of its avowed purpose of protecting the small businessman against the
larger at all costs, may be the one piece of antitrust legislation that was
actually Luddite in nature. It has been criticized by both liberals and con-
servatives as too vague and potentially disruptive to economic growth in
the name of distant nineteenth-century ideals.

In the post~World War II period the ideas of the New Deal remained
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alive through members of the Supreme Court and Congress whose careers
spanned the 1930s through the 1970s. As a result, many ideas first used in
the 1930s were resurrected later. In 1935 Congress prohibited the large util-
ity companies, and especially those controlled by J.P. Morgan, from
expanding by using the death sentence provision: A utility could not own
more than one operating system. That part of the law effectively blocked
the giant utility holding companies from crossing state lines and lasted
until the 1990s. The same idea was also used in a bill to block banks from
crossing state lines in the 1960s, another prohibition that lasted until the
1990s. Ideas of the New Deal Democrats lived on for years in these and
other laws that were antitrust legislation hiding in sheep’s clothing.

The critics of antitrust law have much to complain about, and its advo-
cates have much to celebrate. Monopolies have been identified and some-
times stopped, while others escaped its grip. But one inescapable fact
remains: When a business organization becomes so large that it attracts
the attention of regulators, its power will be challenged. Students of demo-
cratic societies recognize that when large organizations wield concentra-
tions of economic power, political power is not far behind. The unnamed
tear behind this realization is of a drift toward European-style fascism,
where the power of large organizations supplants the role of the individual
in society. That unacceptable outcome is the force that propels antimonop-
oly thinking, as imperfect as it may be. However, as the world grows
smaller through globalization and as businesses cross national boundaries
with relative ease, that fear is receding. Taking its place is another, greater
tear of the consequences of curbing business as the population grows and
demand for goods and services grows with it at the same time as resources
dwindle. Antimonopoly theory and practice are at a crossroads in this del-
icate economic balancing act.

The relatively brief history of monopolies in the United States has been
enormously affected by the fall of Soviet Communism. After the dismem-
berment of the Soviet Union, there has been a tacit acknowledgment that
capitalism caused its downfall. The inexorable demands for capital in an
increasingly competitive world put too much pressure on Communism,
with its emphasis upon noncompetitive state guidance of industry. The
system failed because it could not find the capital necessary for develop-

ment, research, and production. Dying with it was the idea that big is nec-
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10 MONOPOLIES IN AMERICA

essarily evil. American business was quick to adopt the idea and adapt it
for its own purposes. Now bigness in business has taken on a new impor-
tance as the savior of jobs, the provider of economic well-being, and a
source of wealth for shareholders in companies that merge. Whether this
attitude will prevail in the long run depends ultimately upon whether

antitrust ideas can adapt themselves to the rapidly changing environment.
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THE
"‘MONOPOLIST
MENACE’

(1860—1890)
&

What we call Monopoly is Business at the end of its journey.
The concentration of wealth, the wiping out of the middle
classes, are other names for it.

—HenNrYy DEMmARrREST LLOYD

MonNorPoLIEs HAVE A LONG and colorful history in the United
States. They have usually been associated with industry, especially in the
post=Civil War period. But their history is much older, originating in
Elizabethan England. By the time the American colonies became inde-
pendent, the terms monopoly and antimonopolist were already well estab-
lished. Yet nothing was written about monopolies in the Constitution, and
no mention was made of them in the writings of the founding fathers.
However, several states felt strongly enough about them to prohibit them
in their constitutions in the months following independence. Less than a
century later, they were the most discussed topic in the country.

The great public relations problem for the industrialists of the
post—Civil War era was that the monopolies they created were considered
the very embodiment of conspiratorial business methods, at odds with the
best American libertarian tradition. But were these not the enterprises
that helped make the United States dominant during the Industrial Revo-
lution? Without what would be called monopoly consolidation, the great

II
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12 MONOPOLIES IN AMERICA

railroads would not have stretched from coast to coast. Without the rail-
roads, farmers would not have been able to get their products to market to
teed the growing population. And without the other monopolies the rail-
roads helped create, oil and steel production would not have reached
record levels, because distribution would have been difficult. Was this
snowball effect good or bad for the country? Industrialists naturally said it
was beneficial, while many critics, still rooted in the mercantilist era, were
not quite as sure.

More than a few businessmen could be excused for asking openly what
they had done wrong in assembling great industrial enterprises only to
find that they were considered enemies of the public. In some extreme
cases they were even considered enemies of democracy. Even more ironic
was the fact that they were derided by the same critics who extolled the
virtues of American industrial prowess. What they encountered was an
economic and ideological battle that was deeply rooted in the past and
showed an apprehensiveness about the future. The most strident critics of
monopolies came from the literary establishment, who often distorted
facts and history in order to make a point and sell books and magazines.
They were not able to create the antimonopoly tradition by themselves;
the idea that accumulating economic power was intrinsically bad was a
characteristic inherited from the English common-law tradition.

The admiration for money, on one hand, and the fear of bigness, on the
other, were problems that were never adequately sorted out in the nine-
teenth century. When combined with the religious and ideological fervor
of the time, they could be perplexing; at other times they were humorous.
One of the best-known examples of preaching what would later become
known as the “gospel of wealth” was Russell Conwell, a popular Baptist
minister whose famous “Acres of Diamonds” speech was one of the most
famous and often-delivered orations of the nineteenth century. Claiming
that it was every Christian’s duty to “get rich” because making money
“honestly is to preach the gospel,” Conwell was an unabashed admirer of
American capitalism. Delivered several thousand times over his career, his
speech was said to have earned him over $5 million in fees. In the opposite
vein were the remarks of Congregationalist minister Washington Glad-
den, the father of the Social Gospel movement. Gladden held that “what
men call natural law [survival of the fittest] by which they mean the law of
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The “Monaopolist Menace” 13

greed and strife is unnatural . . . the law of brotherhood is the only natural
law.” These diametrically opposed points of view would clash time and
again in the debate over monopolies and vividly illustrated the American
ambivalence surrounding wealth and power.

There were more serious social parallels. The America observed by
Alexis de Tocqueville in the early 1830s was a country that was ruled locally
by the town meeting and in which the economy and social life were mostly
agrarian. Every man was equal to every other, and a sense of fairness pre-
vailed. But there was also the America bulging at the seams, the America
of manifest destiny, teeming with immigrants and “go west, young man”
ideology. In expansionist America, railroads and industry grew quickly
along with petroleum refining, steel production, and new forms of com-
munication. This was the country where economies of scale ruled supreme
and where small-town America was viewed only as part of a larger market.
Industrialists expanding rapidly were viewed with distrust by those at the
local level. They were equated with dizzying progress and material well-
being but also with rapacious profits and autocratic political intentions.

In the twenty years preceding the Civil War, American business altered
its regional character and began to show potential for nationwide expan-
sion. The railroads developed quickly into a revolution that would soon
link the continent. After the war, business increased even more rapidly. As
it did, ingenuity spawned new industries and with them new industrial
forms. One, the trust, was the predecessor of what we now know as the
holding company. The trust was essentially a shell company that held the
stock of others “in trust,” and it set off howls of protest from both the
states and the federal government. Congress responded by passing the
Sherman Act in 1890, shortly after trusts (then understood as monopolies)
began organizing. What was the basis of the protests? What was so repug-
nant about this new form of industrial combination?

“Monopolies are odious, contrary to the spirit of free government . . .
and ought not to be suffered,” declared the Maryland State Constitution in
1776. Several other state constitutions expressed similar sentiments. They
were referring not to industrial monopolies as known today but to monop-
olies granted by the British crown that dated back two hundred years to the
reign of Elizabeth I. Although the crown granted various monopoly patents
to supporters, they were disliked by the public generally. A member of Par-
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14 MONOPOLIES IN AMERICA

liament under Elizabeth I stated unequivocally that “I cannot . . . con-
ceive with my heart the great grievances that the town and country which I
serve suffereth by some of these monopolies; it bringeth the general profit
into a private hand, and the end of all is beggary and bondage of the sub-
ject.” In fact, the uproar at granting patents became so shrill that Elizabeth
herself responded to the fuss by stating that some of the monopolies “would
presently be repealed, some suspended, and none put in execution, but such
as should first have a trial according to the law for the good of the people.”®
In societies that were just beginning to shrug off vestiges of the Middle
Ages, concern was growing for the artisan class, which would have been
seriously hurt if monopolies were granted to some members of the society.
What would these existing businessmen do if they were suddenly barred
from earning a living because the crown decided arbitrarily to grant some-
one exclusive privilege to produce a good or render a service? Normally the
crown did so because it could derive revenues from the sale of the monop-
oly to that person or trading company. English jurist William Blackstone
defined the problem succinctly: “The subject in general is restrained from
that liberty of manufacturing or trading which he had before.” Three hun-
dred years later, opponents of monopolies in the United States would take
the queen’s remark literally and use the courts in fighting the great indus-
trial combinations that had grown rapidly since the Civil War.
Resentment of monopolies became deeply ingrained in English politi-
cal thought. As time passed they became consonant with mistrust of the
powers of the monarchy. The English republican and democratic theories
of the seventeenth century found their way into the American Constitu-
tion and the Federalist Papers. John Adams was an avid reader of political
thought and blanched at the very thought of anything but a democratically
elected assembly for America. The work of John Locke provided both a
framework for the framers of the Constitution and a necessary antidote to
more frightening theories, such as those of Thomas Hobbes. Locke’s most
popular idea was that property was one of man’s basic rights because it was
an extension of the individual. Hobbes’s Leviathan, published in 1651,
described the emerging modern state as one in which absolute power nat-
urally appeared as a force to be reckoned with. Bigness versus smallness
was not a purely American preoccupation but was inherited directly from

the British.
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Antimonopoly sentiments were also strong in the new republic. The
Whiskey Rebellion of 1794, when Washington County in western Penn-
sylvania rebelled over a federal excise tax on whiskey production,
prompted George Washington himself to leave the daily rigors of the
presidency temporarily in order to subdue the rebellion. The demands
made by the rebels were remarkably similar to the arguments the Ameri-
can colonists themselves made against the British and had a distinctly
antimonopolist ring. Whiskey was both consumed and used as a quasi cur-
rency on the western frontier at the time. The rebels claimed the govern-
ment tried to use the tax to assert central control over citizens, seriously
confusing legitimate power with tyranny. This was not materially different
from the argument made by the Elizabethans against the crown. Similar
complaints against monopolies were also heard on the American frontier
at the time of the Louisiana Purchase. The American settlers in St. Louis
and points west found themselves at a disadvantage compared to the
French and Spanish fur trappers who already inhabited the area and who
had been granted exclusive rights to develop the area by their respective
crowns. They possessed an exclusivity that the newly arrived Americans
tound difficult to match. The Americans would come to dislike monopo-
lies in whatever form they detected them.

Once the corporation became a widely used form of business organiza-
tion, antimonopolists had a new enemy that replaced the state. The mod-
ern business corporation that emerged after the Civil War possessed many
of the same trappings of power as a government but without any of the
constitutional checks. Fixing prices, ignoring the plight of the working-
man, and acting purely in the name of profit characterized all the great
industrialists of the age. Their wealth and ingenuity were offset by their
capricious use of power and tendencies to behave as autocrats without
regard for their constituencies. After the Civil War a movement arose to
counter their alleged abuses of economic power.

The fear of monopolies was not necessarily the same as fear of monop-
olists themselves. The two could and were easily separated before the Civil
War. Monopoly was originally coincidental with the power of the state,
the new industrial state that was emerging. After the Civil War the topic
became much more complicated when the monopolists came to promi-

nence. These entrepreneurs were successful without the intervention of
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the crown or state, and there were few political ways to curtail their indus-
trial power. What happened instead was that muckraking journalists
began to expose monopolists and their dreaded creations, and public
accountability began to take on a new dimension not seen before in Amer-
ican affairs.

Those who forged great industrial empires were easy targets of the anti-
monopolists because they made tangible products with clear lines of sup-
ply. But other monopolists were more elusive. Those who created empires
built upon finance were much more difficult to accuse, let alone actually
prove to have engaged in anticompetitive practices. Compounding the
problems were those who dabbled in both. Cornelius Vanderbilt, his son
William, and Jay Gould are examples of those who created wide-ranging
empires using shadowy stock market techniques to finance themselves.
While their clear goal was making money, it was often difficult to tell
which technique they preferred: Were the railroads their main obsession or
merely a smoke screen for stock market raids? What was clear is that the
three came to be known as monopolists. Large, octopuslike organizations
now had recognizable leaders that cartoonists and other journalists could
rant about. The public outcry was always greatest when these large organi-
zations seemed to be making exorbitant amounts of money for their pro-
prietors.

Almost from the beginning of the great monopoly debate, financing
industrial expansion became a serious problem for the antimonopolists.
Finance developed to the point where even those ostensibly opposed to it
could not help but be drawn into its web. The stock market had become
the personal preserve of many of the early industrialists and some swash-
buckling traders who made personal fortunes at the expense of others. The
term “robber baron” was later applied to those industrialists who made
great fortunes while apparently ignoring the plight of the workingman
and scoffing at the public will. The allure of accumulating great wealth in a
short time even drew some of the fiercest critics of the age into embarrass-
ing positions. Some critics of the robber barons and their empires, such as
Charles Francis Adams Jr., were known to take the occasional plunge in
the market, often with less than successful results. The fact that they were
unable to beat the barons at their own game made their protests shriller.

The great industrialists, almost to a man, possessed as much knowledge
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of finance as of their respective industries. Without it, they would not have
made their marks. Andrew Carnegie, John D. Rockefeller, and Jay Gould
were all able financiers. Those most closely associated with the stock mar-
ket, notably Gould, used an intricate knowledge of the market to raise cash
by sometimes dubious, but perfectly legal, means. One technique perfected
by Gould was known as locking up cash. Knowing when the supply of
funds in the money market would be tight, especially during seasonal
adjustments of the money supply, Gould would borrow large sums of
greenbacks, using securities as collateral. That would exacerbate an already
tight situation and force interest rates higher, knocking down the stock
market. This created a paradise for short sellers, who were waiting for a
downturn so that they could buy at lower prices to cover their positions.
Pushed to the extreme, this often caused market slowdowns and panics. It
also made speculators avid devotees of greenbacks when others were fuss-
ing about the new currency’s lack of gold backing. Equally important was
that such tricks allowed the young market manipulators to raise money,
something that most lacked early in their careers. Stock market raiding was
actually a way of raising capital to be used in further ventures.

A more serious issue was the nature of the monopolies being assem-
bled. The first industry in the post—Civil War era to undergo consolidation
was the railroads. Almost from the beginning, the nature of the railroads
was seen as something quite different from other industries. George
Stephenson, the principal inventor of the steam-powered locomotive,
declared early on that railways would have to unite, or consolidate, to
avoid duplicating the heavy, capital-intensive costs that would prove
ruinous if two railroad companies sought to compete for the same market.
Costs to the consumers would have to rise as a result. But if they could
consolidate with other companies serving adjacent areas, then the costs
would eventually come down and long-distance travel and shipping would
be made cheaper. (This was one of the first warnings about what would a
century later be called capital barriers—a situation in which setup costs are
so high that whoever establishes one successfully ultimately controls the
fate of the industry and is able to bar others from entry). Because the costs
of running a railroad were fixed, the only way to recoup those costs and
make a profit was to carry as many passengers or as much freight as possi-

ble. Large systems would be able to run more efficiently than smaller ones,
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and so the natural tendency for railroads was to consolidate in order to
contain costs. Lurking in the shadows were the aspiring monopolists who
would seize the opportunity to consolidate and rig prices at the same time,
costing the public heavily. The great debate had begun. Ironically, how-
ever, capitalism invited consolidation, and consolidation invited monopoly.
The circle had been closed long before industrial expansion had been
completely set in motion.

Later in the nineteenth century writers and commentators would begin
to distinguish different types of monopolies, realizing that the term was
too general for the expanding economy. Railroads, John D. Rockefeller’s
petroleum monopoly, and Carnegie’s domination of the steel industry
became known as industrial monopolies, or industrial trusts. A trust was a
company organized to hold the stock of others, the predecessor of the
holding company. But a larger question still loomed: Were monopolies
and trusts the same thing? John Moody, one of the fathers of investment
analysis, added some clarity to a confusing situation. “Monopoly is not a
combination itself; the monopoly element, if there be any, is something
distinct from the mere organization or Trust,” he wrote in 1904. He
concluded on a note that would prove useful in the years ahead. “When
men form corporate organizations . ..they do not form monopolies.
They take advantage of monopoly in one way or other but they do not
create it.”2 Success had to be achieved before monopoly could be claimed.
The distinction was useful, even though it did not cover all possible cir-
cumstances. For example, since many of these businesses were capital-
intensive, competition from other quarters was sometimes unrealistic. In
that case, these industries were referred to as natural monopolies. These
organizations were difficult to control, as shown by the railroads. They
were vital to the Industrial Revolution, and foolish regulations over them
could have disastrous economic consequences. Another type of monopoly,
the government-granted monopoly, became an issue in the twentieth cen-
tury.

SUNSHINE AND WATERING

Charles Francis Adams Jr., the first of the self-styled critics of the rail-

roads, became well known on account of his essays on the century’s arche-
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typal bad boy, Jay Gould. Adams recognized the financial problems
monopolies posed in his essay 7The Railroad System, published in 1871. The
consolidation of the railroads into large systems had both organizational
and financial elements. The financial aspects were accomplished mostly
through stock watering, a tool perfected by Daniel Drew and Jay Gould,
his protégé. Stock watering was a common technique whereby additional
stock was added in a company despite the fact that this diluted its asset
value substantially. Watering actually weakened a company’s financial
statements and eroded what shareholder value existed. But investors regu-
larly ignored the practice when buying stocks they thought had excellent
prospects. Often they relied upon inaccurate press reports about compa-
nies, reports which were often planted by those with vested interests in the
companies’ fortunes. The stock market was a dangerous place for investors
in the nineteenth century and took its toll on more than one fortune, but
investors always came back for more, providing financing for railroads
with dubious management. Naturally, railroads became the focus of the
first antimonopoly attacks. The cast of characters running some of the bet-
ter-known rail lines made the attacks easy.

Critics of monopolies, like their antitrust counterparts later, often came
from the aristocratic, propertied class, which viewed modern industrialists
with some distaste. Later the role of critic would transfer itself to intellec-
tuals. While the modern corporation was emerging during the Civil War
period, not everyone considered it a blessing. Distaste for trade and com-
merce still abounded in both the United States and Europe. “Did you ever
expect a corporation to have a conscience, when it has no soul to be
damned, and no body to be kicked?” asked Edward Thurlow, a British
member of Parliament, at the end of the eighteenth century. “Business?”
quipped Alexandre Dumas, son of the novelist, in 1857. “It’s quite simple:
it’s other people’s money.” Fifty years later Louis Brandeis would borrow
that phrase in the title of a book that was to become the gospel of the
antitrust movement. Men who engaged in commerce were not thought to
be in the same intellectual class as those engaged in a traditional serious
profession. Making money was essentially a dirty business. Those who
were of superior intellect had to provide a check on those with grandiose
ambitions. Much of the thinking about early monopolies and antitrust

issues was dominated by these concepts of noblesse oblige.
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Hailing from the country’s best-known political family, Charles Francis
Adams Jr. was the great-grandson of John Adams, grandson of John
Quincy Adams, and son of Charles Francis Adams, a diplomat. His
brothers Henry and Brooks also became historians and writers of note.
Educated at Harvard, like most of his family, Adams was drawn to the law
but found it unsatisfying. After serving in the Civil War at Gettysburg,
Antietam, and Richmond with the Union Army, he returned to civilian
life determined to make his name in the public realm. Unlike his father or
grandfather, he embarked on a career not as a politician or diplomat but as
an essayist. His target became the railroads and the railroad barons. His
timing proved impeccable. Jay Gould provided both Charles and his
brother Henry with all the fuel they would need to enhance their reputa-
tions as guardians of the public good.

The Adamses displayed a long-standing distaste of the rough-and-
tumble in American politics, preferring a life of letters and commentary. A
major affront in the family history occurred early when Harvard Univer-
sity decided to give Andrew Jackson an honorary degree after Jackson
defeated John Quincy Adams in the presidential election of 1828. Brooks
Adams later recalled his grandfather’s description of the newly elected
president as a “barbarian who could not write a sentence of grammar and
hardly could spell his own name.” Honor forbade them from engaging in
the commercial frays of the period and political plunder, for which Jackson
and later Ulysses S. Grant were well known.

In 1869 Charles and Henry wrote A Chapter of Erie, outlining the
shenanigans of Jay Gould and “Jubilee” Jim Fisk in running the Erie Rail-
road from their opulent New York City headquarters. A year later, in 7The
New York Gold Conspiracy, Henry Adams recalled the attempt by Gould to
corner the New York gold market, purportedly with the unwitting assis-
tance of President Grant. Both works became classics of the day and two
of the first examples of muckraking literature. The Erie book launched
Charles’ career as a critic of the railroad industry, while the gold essay pro-
pelled Henry into the front ranks of what would later become known as
muckraking journalists. In Charles’ case, the essay was somewhat self-serv-
ing since he desperately wanted to make his mark in the public realm as a
critic of railroad management. There were other railroad barons who easily
could have been the target of his pen, such as Cornelius Vanderbilt, but
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Gould’s latest adventures were headline news and invited the inevitable
barbed criticisms.

All of the virtues and benefits associated with the railroads were under
a shadow as long as Gould and Fisk ran one of the East Coast’s best-
known lines. The railroads became one of the first attempts at monopoly
concentration in the post-Civil War period. Jay Gould would always
claim that by amalgamating the railroads, he was providing considerable
employment, especially in the western states. Charles Adams’ criticism of
Erie was aimed at the excesses of its management and the quality of its
senior personnel. The New York Central, Cornelius Vanderbilt’s railroad,
came in for the same criticism from Adams, who often compared it to the
Pennsylvania Railroad, considered to be the best-run system in the coun-
try at the time. While the New York Central was described as an empire
run by Vanderbilt, the Pennsylvania was seen as a republic, run in con-
junction with the politicians of the state. But the people and politicians in
Pennsylvania still came under Adams’ criticism as being “not marked by
intelligence; they are, in fact, dull, uninteresting, very slow and very perse-
vering.” It was just this sort of plodding dullness that made corporations
work relatively efficiently. His assessment of the unimaginative Pennsyl-
vania Railroad would prove ironic, however. The president of the line at
the time of the Civil War, Thomas Scott, had a young assistant who was
bound to move on to better things. Andrew Carnegie proved to be better
at forging a career in the steel industry and left the Pennsylvania shortly
after the war to set up the Keystone Bridge Company.

Adams described how Vanderbilt and Gould used autocratic methods
to run their companies like personal fiefdoms, and he established them in
the public mind as magnates without conscience. The Economist used sim-
ilar language when it described the antics of Fisk and Gould at the Erie
headquarters: “They are absolute dictators—neither rendering accounts,
permitting discussion, nor regarding any interest but their own. They
openly maintain an Opera House, with Ballet and Orchestra, out of the
revenues of the railroad.” Monopoly power was endemic to capitalism as
it was developing in the United States, but being a monopolist was its
tawdry side. And historically, monopoly was synonymous with tyranny.
That link would provide an emotional platform with which to fight

monopoly over the next fifty years.
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The ideological underpinnings against monopolies were reinforced by
the Anglo-American common-law tradition. Although there were no spe-
cific federal or state statutes prohibiting monopolies, there was a body of
common law that could be invoked to prohibit it in some forms. As early
as 1859 a case in Louisiana showed that combinations to restrain trade
could be struck down by state courts if the courts were convinced that
prices were unnecessarily propped up and trade in goods restricted by the
agreement.’

Cornelius Vanderbilt engaged in just the sort of practices that common
law proscribed. He often would undercut a competitor in order to woo its
customers, ruining the other business. Once the customer was doing busi-
ness with him, Vanderbilt would raise prices again to previous levels. His
business practices were so feared by his competitors that they actively paid
him not to compete with them; in hearings before the House of Represen-
tatives in 1860, two steamship lines admitted that they paid him over
$500,000 per year not to compete. The president of one company testified
that “the arrangement was based upon there being no competition and the
sum was regulated by that fact.” But despite the strong tradition of law
against such agreements, especially when they had an impact upon public
monies (the steamship companies carried mail), Vanderbilt was never
prosecuted by the House, many of whose members were assumed to be in
his back pocket.®

Writing about monopolies and relying upon common law were not
going to curtail their power. The states took the lead by establishing com-
missions to control corporate behavior, some before the Civil War, and
within ten years of the establishment of the first railroads, some states
passed laws attempting to curtail their power by limiting their potential
profits. Nineteenth-century critics and commentators were preoccupied
with the power of companies as measured by their assets. Too high a
return suggested a combination of wealth and power that many considered
highly dangerous. Comparing corporate assets to those of individuals was
a favorite tool of antimonopolists who wanted to show the absolute size of
the new corporate leviathans. The state utility commissions that developed
to control the railroads found these comparisons useful in their attempts to
limit the corporations. From the very beginning of the battle, economics
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and ideology would be mixed in an acrimonious argument about who
knew what was best for the country.

Early attempts at railroad regulation were sketchy at best, but after the
Civil War, railroad rates became a pressing issue, especially for farmers. In
1867 Oliver Hudson Kelley, a former clerk with the Bureau of Agriculture,
founded the Granger movement in Minnesota. The movement was
opposed to what it saw as excessive railroad freight charges, which it con-
sidered detrimental to the economic development of rural areas. The
Grangers immediately found a receptive audience, and within seven years
over twenty thousand local Granges were established, with nearly a mil-
lion members. The Grangers’ political demands were decidedly antimo-
nopoly. They pressed for antimonopoly legislation and a national income
tax in addition to railroad reform.

The Grangers began organizing about the same time that Charles
Francis Adams pushed for a Massachusetts commission on railroads to be
established. The state legislature obliged by creating the Massachusetts
Board of Railroad Commissioners in 1869, and Adams became one of its
three original members. The body quickly became known as the “sunshine
commission” because its avowed purpose was to cast sunshine onto the
railroad problem in the state. But the legislation that created it gave the
commission—a “model, weak agency”—no power to enforce its recom-
mendations.”

As the railroads grew larger, new issues arose constantly requiring
attention—more than any individual agency could possibly handle. Rail-
road rates were a problem. Some states had already mandated a maximum
level of profit be set on railroads so that they would not enrich themselves
at the consumers’ expense. Safety issues were a serious problem. Some of
the railroads had appalling records of accidents and passenger fatalities.
Many lines, including the New York Central, published a list of accidents
occurring on their rails in their annual reports, but it was not out of a sense
of public duty; the reports were required by state law. Later, George West-
inghouse developed the air brake in response to the problem.

Abuse of investors was another problem. Stock watering was enriching
many railroad barons. Some were able to merge two companies and create
a new company whose capital substantially exceeded the sum of the old
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companies’ capital, creating a new sort of Wall Street alchemy not seen
before. The railroads seemed to be profiting at the expense of the investing
public.

CAVALRY CHARGE

Cornelius Vanderbilt’s New York Central and Jay Gould and Jim Fisk’s
Erie were perhaps the best-known corporations in the country, thanks in
no small part to the activities of the men who headed them. Newspapers
of the day continually ran stories about the industrialists, many of whom
were members of the “Millionaires and Monopolists Club” that frequently
dined at Delmonico’s in New York, flagrantly showing oft their wealth.
The ostentatious displays only invited more criticism. Noted cartoonist
Thomas Nast regularly set his sights on the management of Erie, espe-
cially on its links with the notorious Tweed ring of Tammany Hall fame.
All the publicity that Jay Gould received from the time that Chapters of
Erie was written made him a legendary figure in financial circles, and he
attained the distinction of being perhaps the most vilified figure on Wall
Street. Rival traders whom he had beaten in the markets regularly
accosted him, the best-known incident occurring at Fraunces Tavern in
the Wall Street area when a fellow diner pummeled him on account of a
shady business deal. Being the butt of criticism and the occasional attack
only made him more resolute, however, and by the time he died in 1892 he
had amassed one of the country’s largest fortunes.

The New York legislature helped the railroads’ cause immeasurably. In
one of the more comical twists in railroad history, the New York railroad
commission, established in 1855, was bought off by the railroads and rec-
ommended its own abolition, which was granted two years later. Some
well-meaning laws were evaded by the railroads; one law passed by the
New York legislature in 1850 allowed the state to determine what was to
be done with any excess profits earned by the railroads. Railroad manage-
ments had been hostile to any suggestions that their profits were “exces-
sive” and devised ingenious schemes to mask their profitability. They
falsified their accounts to make it appear that they had invested large
sums of capital in physical improvements that were never actually per-
formed. They also bought off legislators so that they could continue busi-
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Jay Gould Swinging Between His Varied Interests, by Keppler. Puc, n.d.

ness as usual while the state legislatures looked the other way. One such
group of legislators in the New York Assembly became known as the
Black Horse Cavalry. This bipartisan group of representatives would push
through legislation favoring big corporations at a proper price, usually
$5,000 to $10,000 a vote.® Jay Gould withdrew $500,000 from the coffers
of the Erie to bribe them so that he could fight impending litigation over
his control at the railroad. As The Economist sarcastically noted, such
goings-on were natural for New York in general, where “burglary, theft,
and even murder, are incessant.”

Upon the death of Cornelius Vanderbilt, who often traveled to Albany
accompanied by William “Boss” Tweed of Tammany Hall to influence leg-
islators, his estate went to his son William, who proved a worthy successor.
For the first forty years of his life Billy was sequestered on a family farm on
Staten Island because the Commodore considered him a bit slow. But
after assuming the Vanderbilt empire, he proved equal to the task of run-
ning the businesses. Known for his blunt remarks, much like his father, he
spared no verbiage when angered. His most enduring remark was “The
public be damned,” a reaction to hearing what a reporter told him of the
public’s perception of his wealth and power. When discussing those in the
state legislature who would make his life difficult in order to up the ante,
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Jay Gould in the Robbers Den, artist unknown.

he was even more clear. “When I want to buy up any politician,” he
quipped in 1882, “I always find the anti-monopolists the most purchas-
able—they don’t come so high.”

The young Theodore Roosevelt was a member of the legislature in the
1880s, during the heyday of the Black Horse Cavalry, but unlike many of
his colleagues there, Roosevelt, from one of the country’s best-known
families, was a relentless reformer who opposed the “cavalry’s” tactics. He
became involved in investigating a New York State Supreme Court judge,
T. R. Westbrook, suspected of aiding Jay Gould in his acquisition of the
Manhattan Elevated Railway Company. After discovering a note written

by Westbrook to Gould clearly stating that “I am willing to go the very
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verge of judicial discretion to protect your vast interests,” Roosevelt initi-
ated an investigation of the judge by the state legislature.” This was one of
the early reforming actions taken by the young Roosevelt. He was also
successful in persuading the legislature to reduce the fare on the elevated
railroad from 10 cents to 5 cents. The reduction was popular with the pub-
lic but certainly less so with Gould. The rationale for the rate decrease was
clear. In 1881 the elevated tramway served over 75 million customers, earn-
ing 5.3 million in the process. Even the rate cut did not seriously hamper
Gould’s ability to make money, and the company doubled its number of
passengers and its earnings over the next ten years.'® But Roosevelt estab-
lished a reputation as a reformer that would carry through to his presi-
dency and pose serious problems for big business.

Laws passed to protect the public from monopolies often inadver-
tently led to stock watering. Vanderbilt, Drew, and Gould were masters
of the technique. Drew was the first and most notorious, being called the
“speculative director” of Erie by Adams because of his penchant for spec-
ulating with his own company’s stock. In one particularly well-publicized
escapade, Vanderbilt doubled his personal fortune by issuing new stock in
the New York Central. A state law restricted his New York Central from
issuing new stock in order to acquire the Hudson River Railroad, so Van-
derbilt bought off enough members of the New York legislature to allow
the railroads to consolidate. He then quickly issued $44 million worth of
new stock in the combined company that was valued at a premium of 8o
percent. With only a printing press to aid him, he almost single-handedly
doubled the value of the company on paper. Investors seemed delighted,
and the stock rose dramatically. The affair led Adams to conclude later
that “according to the books of the company, over $50,000 of absolute

water had been poured out for each mile of road between New York and
Buffalo.”'* Even Adams had to acknowledge that the New York Cen-

tral/Hudson amalgamation was one of Vanderbilt’s “great masterpieces.”
Most commentators of the period calculated that Vanderbilt’s personal
share from the watering was $6 million—in cash, not in watered stock.

At the same time, the speculative fever of the post—Civil War years
gripped even those who appeared least likely to be interested. Charles
Francis Adams Jr. was a frequent speculator in the stock market, known

for investing heavily at times in the shares of the railroads. He was a mar-
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gin trader who had to borrow money more than once to satisfy his broker
for loans on stocks that did not perform well. It is not clear whether he
speculated in the stock of railroads that ultimately he would later have
commercial dealings with. Many investors of the day held positions in
Erie, one of the most popular stocks of the time. Adams, for his part,
made very little money in his speculations.

Jay Gould learned the new art of controlling information well; he often
used journalists to plant news about stocks he intended to manipulate. He
eventually bought the New York World so that he could manipulate finan-
cial information and control the flow of information on companies in
which he had a vested interest.

The muckraking lent a shrill tone to the antimonopoly debate, but it
was not without its adulatory side. Vanderbilt, Drew, and Gould were all
men of limited or no education who nevertheless had managed to accu-
mulate sizeable fortunes. Vanderbilt, perhaps the best example of a self-
made man of his era, was once told of an English peer’s remark that it was
a pity he had no formal education. The Commodore replied, “You tell
Lord Palmerston from me that if I had learned education I would not have
time to learn anything else.”*? And their wealth made them legends on
Wall Street, despite the fact that they helped ruin more than one unsus-
pecting trader. The public admired them as long as they did not create
financial panic by their actions—a charge that was easily leveled at Gould
on several occasions. The real resistance came from the Granger move-
ment, which argued that the railroads’ price-rigging activities were keep-
ing farmers from earning a decent living. Its arguments were difficult to
dispute but equally difficult to act upon, for legal precedents were not well
established. Ironically, one of the precedents that would help serve the
Granger cause in the post—Civil War years came about as the result of a
lawsuit instituted by one of Vanderbilt’s early employers.

In his twenties and early thirties Vanderbilt worked for a steamship
company, owned by Thomas Gibbons, that provided service between New
York and Philadelphia via New Brunswick, New Jersey. The ship would
travel from New York to New Brunswick, and then passengers would
complete the rest of the journey by coach to Trenton and then steamship
again down the Delaware River to Philadelphia. The service proved very

popular with passengers because it was faster than any other in existence.
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But it also ran afoul of New York’s monopoly given to Robert Fulton and
Robert Livingston for steamship transportation in its own waters. New
Jersey proved more competitive and approved of the service, threatening to
retaliate against New York if it confiscated any of the ships making the
run. Vanderbilt, operating as a captain for Gibbons, was instrumental in
ensuring that the operation would continue, by continuously avoiding
New York officials who attempted to stop the service. Finally, Gibbons
sued in the New York courts to obtain relief against his pursuers. He was
represented by Daniel Webster. He lost the case and carried the battle to
the federal courts, claiming that the opposition’s actions were in violation
of the commerce clause in the U.S. Constitution. There he met with suc-
cess. The case, Gibbons v. Ogden, became one of the landmark decisions of
the court under Chief Justice John Marshall. New York courts had written
that Congress had no power to control internal commerce, which was
what they claimed the New York—New Jersey dispute involved. But the
Supreme Court disagreed. In 1824 Marshall wrote that the power of the
commerce clause was “complete in itself, may be exercised to its utmost
extent, and acknowledges no limitations, other than are prescribed in the
Constitution.”3 The Fulton monopoly was broken, interstate transporta-
tion was given an immediate boost. The decision contributed to the suc-
cess of the area in establishing itself as the center of American commerce
and transportation. It also contributed indirectly to Vanderbilt’s already
tormidable reputation as one of the leaders in American shipping.

Even before the Civil War, railroads were challenging shipping as the
most efficient means of transportation but were not setting profitability
records by any means. Most railroad building was occurring in New Eng-
land and the Middle Atlantic states. The western frontier and the South
did not experience great growth until after the war. Only when the consol-
idations began did the returns on the rails begin to increase. And stock
watering was certainly part of it. In one of the early financial analyses of
the railroads in 1884, it was stated that the investment in the railroad com-
panies did not exceed the amount of debt outstanding, meaning that they
were excessively capitalized, or watered, by 50 percent; this figure agreed
with Adams’ assessment of five years before.'* General productivity and
profitability rose after the war and stayed high until the end of the century,
due mainly to the railroads’ westward expansion and their continued con-
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solidations. Over twenty-nine thousand miles of track were laid between
1870 and 1875, exceeding the length of all of the existing track laid since
1830. But the twenty years after the war also witnessed a constant struggle
between the states and the railroads that was mostly the Grangers’ doing.
Freight rates were excessively high when simple economics would have
suggested otherwise.

The federal government did not yet have the means to curtail the inter-
state activities of the railroads, so the job was left to the states. In one situ-
ation that led to the most noteworthy of what are referred to as the
“Granger cases,” Illinois passed some very restrictive laws on those indus-
tries within its borders that it considered were operating in the public
interest, notably the railroad and agricultural storage businesses. A man
named Munn was charged and convicted with operating a grain warehouse
without a license. He then sued to challenge the authority of the state.
The Illinois Supreme Court upheld his conviction, and he appealed again.
When Munn v. Illinois eventually found its way to the U.S. Supreme
Court, the entire matter of interstate commerce and due process came to
the surface. The Court ruled in 1877 that such businesses were “clothed
with a public interest” and were rightfully subject to Illinois’ supervision.s
Munn’s earlier conviction was upheld, and the Granger movement won a
significant victory in its fight over the railroads and their agents who
helped control interstate commerce.

The Granger victory was important for the antimonopolist movement
because as the rails spread rapidly into the South and the West, opening
many of these areas to nationwide commerce for the first time, farmers
there would be at the mercy of the railroads unless meaningful regulations
could be enacted. What the Court suggested in Munn was that the states
could control railroad freight rates in the absence of congressional action
on the larger issue of the regulation of interstate commerce. Clearly, a
waiting game was in effect; Illinois’ jurisdiction was fairly clear in Munn,
but as the railroads became larger the issue became more clouded. As rail-
roads grew and crossed state lines, using the states simply for passage, it
became difficult for individual states to control them. The Munn decision
was not the end but only the beginning of a long history of judicial rulings
concerning interstate commerce. The real question was when Congress
would finally decide to act and take up the issue of regulation.
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STATES PREROGATIVES

Railroads were not the only monopoly issues during the Reconstruction
era. As the country became more industrialized, the extraction and pro-
cessing of natural resources also became the object of antimonopolists’
scrutiny. Because of the capital-intensive nature of such industries, they
were more properly known as industries in which natural monopolies
were quickly developing. Natural monopolies—electric power generation
and water supplies would also fall into this category in the future—would
soon be recognized for their peculiar characteristics and would all even-
tually fall under government protection of one sort or other. Antimonop-
oly thinking quickly covered the ground from state-granted monopolies
to interstate commerce within the short course of fifty years. However,
Munn is remembered as an example of a commerce case rather than an
antitrust case since it sought not to regulate a monopoly or break it up but
only to set fair rates. Antitrust, the term now used to encompass litigation
against violations of monopoly laws, was not yet appropriate in the period
before 1890, since trusts had not yet been organized and the Sherman Act
had not yet been passed. By necessity, early antimonopoly action had to
take place under the guise of commerce. Only after the Sherman Act
passed in 1890 did the federal government have the tools to fight antitrust
cases. The battleground before that was littered with cases and statutes
that fell under several different categories, although their intent was very
clear.

Another strong case was made for railroad regulation after the failure of
Jay Cooke & Co. and the Northern Pacific Railroad in 1873. Jay Cooke, the
Civil War financier who had personally organized the sale of Treasury
bonds during the conflict, had taken possession of most of the stock of the
Northern Pacific. The railroad was in a severely depleted condition, and
Cooke, something of a novice in railroad finance, acquired it. After the
market panic of 1869, caused by Gould’s gold-cornering operation,
investors became increasingly wary of speculative adventures in the long
period of depression that followed. Depositors at Cooke’s bank eventually
learned of his ownership of the Northern Pacific and began to withdraw
funds from the bank. As a result, Cooke went into bankruptcy when he
could not meet their liquidity demands. His failure caused the panic of
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1873, another in the long history of financial downturns precipitated by the
robber barons and financiers.

The tug-of-war between the states and the corporations put pressure
on the federal government. A federal solution to the problem of interstate
commerce was needed because the tide had shifted against the states’
attempts to limit businesses within their borders. Adams recognized the
problem and the inadequacy of the states’ attempts to control the railroads
as early as 1871. “It is scarcely an exaggeration to say that our legislatures
are now universally becoming a species of irregular boards of railroad
direction,” he noted in examining the links between government and the
railroads.’® Shortly after the states’ temporary victory in the Supreme
Court, another famous court case helped to unravel some of the success
the states had won in Munn. In Wabash Railway Co. v. Illinois, 1886, the
Court ruled that the states could not regulate railways simply passing
through the state. It considered applications of the Munn decision to
commerce a “deleterious influence upon the freedom of commerce among
the states.” More important, it also suggested that regulation “should
be done by the Congress of the United States under the commerce clause
of the Constitution.”?” This was a clear acknowledgment that federal
law, not just a patchwork of state laws and court rulings, would be neces-
sary to control the railroads. The message was received loud and clear by
Congress, which reacted quickly to create the first federal regulatory
agency.

The Interstate Commerce Act was passed in February 1887 after a long,
torturous debate. No congressman wanted to be seen impeding progress of
the rails, but no one wanted to be seen ignoring the will of the public,
either, especially since robber baron cartooning had become something of
a national industry. The act created the Interstate Commerce Commis-
sion, the first congressionally sanctioned agency designed to oversee inter-
state commerce. It embodied the Granger principle that railroads were
subject to public regulation. Railroad pooling (price fixing) and giving
rebates to customers were expressly forbidden. At first it appeared to be a
victory for the movement that had built up over the previous twenty years.
The railroads appeared to be shackled and the public will acknowledged.

The railroads were sorely lacking capital and unified direction at the
time, and not all railroad people opposed the idea of a federal commission.
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An executive of the Pennsylvania Railroad stated in 1884 that “a large
majority of the railroads in the United States would be delighted if a rail-
road commission or any other power could make rates upon their traffic
which would ensure them six per cent dividends, and I have no doubt,
with such a guarantee, they would be very glad to come under the direct
supervision and operation of the National Government.”'® Andrew Car-
negie, a heavy user of the railroads, concurred: “The Interstate Commerce
Commission is to become one of our greatest safeguards.” But the hopes
soon evaporated. It became apparent within a few short years that the
ICC’s powers would not be taken seriously. Its significance for the first
twenty years of its life lay in the fact that it was even created in the first
place. However, in the aftermath of the bill being passed, the barons of
finance and of the railroads grouped their considerable talents and assets
together at the behest of J. P. Morgan to deal with the new “crisis.” He
called the railroad barons to his New York residence on January 8, 1889, to
discuss the momentous changes that could be wrought by the new ICC.

Railroads presented an opportunity for Morgan. His reputation as one
of the country’s premier bankers was already well established. An earlier
deal in which he helped William Vanderbilt sell a sizeable portion of New
York Central stock to foreign investors added to his reputation as a canny
financier of American business. The railroads’ constant infighting pre-
sented a window of opportunity for someone who possessed what they did
not: access to large amounts of capital and the diplomatic skills to match, a
necessity when dealing with the states and the federal government. Mor-
gan recognized the capital problems surrounding the railroad industry and
realized that whoever ultimately controlled the capital flows effectively
controlled the railroads.

Answering his call were Jay Gould, representing the Missouri Pacific;
George Roberts of the Pennsylvania; Frank Bond of the Chicago, Mil-
waukee & St. Paul; and A. B. Stickney of the Chicago, St. Paul & Kansas
City. Also present was Charles Francis Adams Jr., who for the past five
years had been at the head of the Union Pacific. After serving on the
Massachusetts sunshine commission until 1879, he then served a five-year
stint on the Eastern Trunk Line Association’s board of arbitration before
taking the top job at the railroad. He characterized the first five years of
his stewardship as successful before it began to go badly wrong. At the
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time of the meeting, he was still riding the relatively high crest of a wave.
The ostensible purpose of the meeting was to see that the provisions of the
new commerce act were enforced and that stable rates were achieved
across the country. But as the antimonopolists feared, a major consolida-
tion phase among the railroads was about to be attempted, with a financier
at its helm rather than a railroad man.

OPPORTUNITY KNOCKS

The plight of the railroads immediately after the passing of the Interstate
Commerce Act gave J. P. Morgan an opportunity to unite the railroads
under his unofficial aegis. The railroad chieftains argued among themselves
constantly and would always be opposed to each other’s actions unless they
were united under one banner. Answering Morgan’s call signaled the dawn
of a new era in the development of American industry. Previously, private
investment bankers had raised capital for growing industries, but now they
were inviting themselves into the deals as well. The result was that indus-
trialists now shared corporate boards with their main bankers. The finan-
ciers brought some sorely needed financial discipline to the table.
Competition was the topic of the Morgan meeting. If it could be
reduced among the railroads, then greater prosperity would be shared by
all. A sore point among the railroad barons was the building of parallel rail
lines by outside parties. In order to reduce competition, the barons usually
bought out the upstart companies, sometimes at exorbitant prices. Oppor-
tunists realized that if they built what appeared to be a competing line
alongside an established one, the larger railroad would have to acknowl-
edge it and eventually buy it out. A group of entrepreneurs in 1878 built the
Nickel Plate Railroad in order to “compete” with William Vanderbilt on
the Chicago route. Vanderbilt eventually bought them out at great cost,
doing something that he himself had previously forced others to do many
times. In 1883, another competing company, called the West Shore Line,
was formed on the other side of the Hudson River from his New York
Central route. Again he bought out the owners at exorbitant rates, issuing
more worthless stock to finance the acquisition. The result was more over-
capitalizing of his own companies by stock watering, so the public eventu-
ally bore the costs of the “competition” among the rail lines. The fears of
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George Stephenson about a natural consolidation in the industry based
upon its enormous costs were shared by others and were now being
exploited. Between the Nickel Plate and the West Shore, a thousand extra
miles of unneeded track were added to the Vanderbilt system.?

Andrew Carnegie also engaged in the same practice himself in order to
reduce the freight rates charged to his steel company. Discovering that the
Pennsylvania Railroad charged different rates to different customers, he
purchased several hundred miles of a line so that he could ship his steel
products himself to the Great Lakes ports rather than pay the railroad
what he considered to be exorbitant costs. Within a short time, his old
boss Thomas Scott, now president of the Pennsylvania, called him to his
office to press him to abandon his plan. But Carnegie was adamant,
resolving to fight the railroad monopoly tooth and nail. As he recalled,
Scott put it to him simply: “If you will stop building that line from the
lakes to your works, we will do what you ask.” To this the steelmaker
replied, “That cannot be. I have agreed to build that line . . . it has to be
built.”2® He compromised with the railroad by allowing them to continue
to do some of his business, and everyone walked away from the table
happy. But not all railroad customers had Carnegie’s economic clout when
dealing with the varied rate structures.

William Vanderbilt and Gould had been at odds for years, and both
were also in open conflict with the Pennsylvania Railroad, the force behind
many of the machinations and the object of many others in turn. Morgan
was a close ally of William Vanderbilt. Both Adams and Gould privately
agreed that such an alliance of railroad men was necessary. The internecine
competition among the railroads of the past was doing no good for rate
structures and the public’s opinion of the railroads. He and Gould dis-
cussed the possibility of a general organization designed to include all of
the railroad presidents. Adams also pushed for including the new ICC
commissioners.?! But nothing came of the idea. Morgan then picked up
the gauntlet and called his own meeting shortly thereafter.

The major issue among the railroad barons was the condition of the
western rails. Cutthroat competition prevailed, and their business tactics
were aggressive, to say the least. While the eastern lines were also in a
state of intense competition, they were relatively quiet when compared to

the goings-on in the West. Morgan proposed a reinstatement of pooling

www.forex-warez.com



36 MONOPOLIES IN AMERICA

arrangements, conceived in a way that would not violate the Interstate
Commerce Act. When the act made these pools illegal, it had also caused
chaos among the railroad companies, since pools, although smacking of
cartels, were a relatively efficient way of allocating resources. Morgan pro-
posed a return to pools through a commission drawn from among the
assembled. But not all of the railroad heads thought this was a good idea.
Roberts, of the Pennsylvania Railroad, complained that bankers could not
be trusted because they were making money on both sides of the railroad
issue. They made underwriting fees by selling shares in the “competing”
lines as well as by serving the larger rail systems. This was a serious com-
plaint raised by the railroad executives against Wall Street. Recognizing
the problem, Morgan stated his intention to avoid underwriting compet-
ing lines. The bankers were “prepared to say that they will not negotiate
and will do everything in their power to prevent the negotiation of any
securities for the construction of parallel lines or the extension of lines not
approved by the executive Committee,” he stated, leaving the impression
that his committee actually stood in place of the ICC.22 This was one of
the first clear indications that the railroad presidents and their bankers
considered themselves to be working alongside the newly minted federal
commission. Ultimately, the Morgan-led commission failed, succumbing
to the competitive natures and petty differences among the railroad men.
Adams’ recollection of railroad people was characteristically condescend-
ing: “In the course of my railroad experiences I made no friends . . . nor
among those I met was there any man whose acquaintance I valued. They
were a coarse, realistic, bargaining crowd.”23

Whatever fear the railroad barons inspired was compounded by the
development of the trust, a new form of industrial organization most often
associated with John D. Rockefeller and the Standard Oil Company. Until
the 1880s, most concern with monopolies centered around the ability of
large companies to fix prices, charging the public what they wished. While
the railroads argued that was hardly the case, the hard proof was in the
actual prices the railroads charged their customers. The Granger move-
ment constantly argued for lower rates to benefit farmers. The great irony
was that it took another monopolist, John D. Rockefeller, to successfully
negotiate lower rates for his own industrial organization. The lesson of raw

power was about to be taught to the antimonopoly movement: Lower
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rates would be negotiated by someone whose power even the railroads
envied, not by the farmers.

The home of Rockefeller’s Standard Oil empire was Ohio. His refining
companies operated from Cleveland, the first home of the oil industry.
Rockefeller’s rise in the oil industry was spectacular. He and his partner
Henry Flagler originally entered the refining business in 1863. By 1870 the
Standard Oil Company had been formed. Standard Oil quickly became
the leviathan of its day, gobbling up smaller oil companies in the process.
Rockefeller was the largest refiner in the country, and the railroads con-
ceded the lower rates he demanded, recognizing the importance of this
new industry. Within five short years Standard Oil, other oil refiners, and
the railroads had helped form the first cartel, the South Improvement
Company. One of its main aims was to negotiate lower haulage rates from
the railroads that were anxious to carry the oil to market. In 1871 Rocke-
teller and Flagler met with railroad representatives in a New York hotel
and hatched a scheme whereby Standard Oil and a handful of other refin-
ers would receive rebates for shipping on the major railroads, notably the
Pennsylvania (under Thomas Scott), the New York Central (under Cor-
nelius Vanderbilt), and the Erie (under Gould and Fisk). If that were not
enough of a competitive edge, the refiners were also to receive a rebate for
every barrel of oil shipped by their competitors who were not members of
the South Improvement Company. The railroads were only too happy to
have the business, and the cartel substantially tightened its grasp on the oil
market.

In 1882 the Standard Oil trust was officially organized. Unlike a cartel,
which was an arrangement between companies not under common own-
ership, a trust combined all under one shell company that owned the
stock of the others. The shares of fourteen oil companies were transferred
to the trust and came under the control of nine trustees, including Rocke-
feller. The actual duties of the trustees were unclear, but the new company
wielded an enormous amount of economic power, although the trust doc-
ument itself remained out of public view, known only to those who were
parties to it. The expansion of the new oil industry was greatly aided by
the railroad barons. Without them, the oil industry would not have pros-
pered so quickly. The rapid organization of the oil refiners proved to
farmers that they too would have to organize if they wished to benefit
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from lower rates. But their organizational abilities were inferior to those
of the new oil magnates. Their respective impacts went in opposite direc-
tions. The Granger movement led to state laws and favorable Supreme
Court rulings against the railroads. The refiners negotiated the sort of
rates the farmers envied and made a fortune in the process. The railroads
were suspected of aiding and abetting the great industrial trusts, but the
problem was complex and difficult to prove. Nevertheless, the ability of
the railroads to lower shipping costs for favored customers only reinforced
the argument made against them and resulted in the Interstate Com-
merce Act.

Using railroads to their advantage also helped the trusts grow at the
expense of their competition. Rockefeller and other industrialists were
accused of bullying smaller competitors and threatening to ruin them if
they did not agree to merge. Strong-arm tactics were sometimes used
against these smaller firms, but usually it was the threat of losing their
businesses entirely that made many of them accede to the trusts’ offers.
One small oil distributor from Marietta, Ohio, had a long history of
opposing Standard Oil in any manner he could. George Rice tried in vain
for years to negotiate rates with the railroads that would enable him to
lower his prices, but to no avail. Standard Oil stood in his way every time.
Rockefeller did not undercut prices in order to force him out of business.
Instead, the larger company used railroad rates to accomplish the same
end less visibly. If Rice did not accept the competitive situation as he
found it and tried to undercut Standard, he could expect the railroads,
under Rockefeller’s influence, to increase his freight charges to unreason-
able levels. At the same time, the rebate would be activated, and Standard
would receive money for every gallon that Rice shipped at the higher
price. All of this kept the trust’s profits high. During the post—Civil War
period, the price of oil at the wholesale level had collapsed from over 40
cents per barrel to under 10 cents, and it remained at that level until the
1920s. But the savings were not being passed along to customers. In one
case, Rice offered oil in Tennessee to a customer at 18 cents a gallon when
Standard Oil’s agents offered it at 21 cents. The buyer was afraid of offend-
ing the trust and declined his offer. Rice complained to the ICC, and an
executive of the local railroad accused of discriminating against Rice was

fired. Rice also made other complaints to the ICC, which found for Rice
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every time. Still, Rice complained, “The product has become cheaper but
the Trust people have done all they could to prevent it.”2# Later, Standard
Oil proposed to buy his company, but Rice protested that the offer was just
a ploy. “Yes, I know their tactics,” he asserted during an interview on a visit
to New York. “They will trump up any kind of a charge to accomplish
their ends and excite prejudice for their benefit. But I have this to say—I
have never gone into any court with reference to the Standard Oil Com-
pany and its freight rates except when I found the company or the trust
was grossly trespassing upon my rights.” Rockefeller’s view of Rice, on the
other hand, was that he was a blackmailer, trying to sell out to Standard
Oil at an exorbitant price. One of Rockefeller’s lieutenants reported to his
boss after meeting with Rice that he “admitted that it could be better to
occupy friendly relations with us and assumed to be willing to make some
arrangement, but extortion was written in every lineament of his counte-
nance and burdened every syllable that fell from his lips.”?5

In the late 1880s, after the informal agreements between the oil compa-
nies and railroads had been put into place and after the trust was officially
formed, the railroads and the oil companies came under investigation in
several states. A New York Senate committee had a long laundry list of
questions that it wanted answered, and it summoned John D. Rockefeller,
among others, to answer them. Attesting to the oil companies’ increasing
power, William Vanderbilt testified that “if this thing keeps up, the oil
people will own the railroads.” However, the president of Standard Oil
was less than forthcoming in his responses to the committee’s questions.
When asked if he was a member of the Southern Improvement Company
before its demise, he replied simply, “I was not.” Technically, he was correct
because his interrogator made a mistake, using Sowuthern instead of South.
When he was asked whether some companies in the trust enjoyed favor-
able freight rates from the railroads, Rockefeller replied, “I do not recall
anything of that kind.” Finally, when asked if he was familiar with the
ICC ruling regarding George Rice, he replied, “I read they made a deci-
sion, but I am really unable to say what that decision was.”?¢ Although
Rockefeller provided no real light on the workings of the trust, the com-
mittee did ask to see, and was shown, the original document organizing
the trust. It then published the document, making it accessible to inter-

ested parties. A small ray of sunshine entered previously dark corporate
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maneuverings, providing the public an opportunity to see for the first time
what the Standard Oil trust was, and was not.

The New York investigation did have one positive effect for the oppo-
nents of Standard Oil. By making the Standard Oil trust agreement pub-
lic, it ensured that it would be reprinted. Years later, in 1889, the attorney
general of Ohio, David Watson, happened to pick up a copy of a book
entitled 7rusts by William Cook, a New York attorney. In it he found a
copy of the Standard Oil trust agreement quietly produced seven years
before. After reading it, he realized that it was illegal under Ohio law for a
state-chartered company to transfer ownership outside the state. He con-
sequently sued for the breakup of the Standard Oil Trust.?” Watson
reportedly was offered bribes and was subject to heavy outside pressure not
to proceed with the case from, among others, Mark Hanna, the industrial-
ist turned politician and deal maker. Hanna was later to back William
McKinley for governor of Ohio and, after that, for president; Hanna him-
self was later elected to fill John Sherman’s vacated Senate seat. But Wat-
son remained steadfast. He had close contact with the Rice matter several
years before and knew something of the corporate and legal tricks
employed by Standard Oil. True to form, Standard Oil denied that it was
actually part of the trust. The ploy did not work. The suit was successful,
and the trust was ordered to disband by an Ohio court. However, it failed
to do so immediately, with the result that the affair provided something of
a public relations coup for Ohio but little else.

Standard Oil had other public relations problems as well. The tide of
public opinion was building against it, and the executives of the company
realized this. One wrote to Rockefeller in 1887, “We have met with a suc-
cess unparalleled in commercial history, our name is known all over the
world, and our public character is not one to be envied. . . . We are quoted
as the representative of all that is evil, hard hearted, oppressive, cruel (we
think unjustly) but men look askance at us, we are pointed at with con-
tempt.”?® One of the sources referred to was a young journalist who had
made the trusts a personal mission, Standard Oil’s version of Charles
Francis Adams Jr.: Henry Demarest Lloyd. In 1881 the Arlantic Monthly
ran an article entitled “The Story of a Great Monopoly,” written by the
young financial editor of the Chicago Tribune. The criticism of the oil trust
made Lloyd instantly famous and paved the way several years later for his
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best-known book, Wealth Against Commonwealth. In another article, in the
North American Review in 1884, he continued his attack, displaying a solid
knowledge of the history of monopoly concentrations. He wrote that
“when Stephenson said of railroads that where combination was possible
competition was impossible, he was unconsciously declaring the law of all
industry.” His work was roundly attacked from conservative quarters, but
its influence was widespread in the English-speaking world; the father of
English social Darwinism, Herbert Spencer, remarked during a visit to
New York in 1882 that “T hear that a trader among you [Rockefeller] delib-
erately endeavored to crush out every one whose business competed with
his own.”? Thanks to Lloyd, the leviathan was now on public view.

Lloyd was born in 1847 and raised in New York City. He graduated
from Columbia University and its law school and became active in the
political movement to ferret out Boss Tweed and the corrupt Tammany
Hall crowd after graduation. But he favored writing over an active political
career and took a job at the 77ibune, where he quickly became an editor.
Within a short time he married the daughter of one of the paper’s owners.
Some years later he left the paper and took up freelance writing full-time,
living off his own earnings plus his wife’s substantial endowment. Not
wanting for physical comforts or money, he devoted himself to attacks on
big business and the trusts. His personal style and political views, which
were far to the left of Adams and reminiscent of European socialism, so
antagonized his father-in-law that Lloyd was purposely not made trustee
of his children’s bequest from their grandfather. Nevertheless, he contin-
ued to attack the evils of big business until his death in 1903. However, his
writings were highly effective and paved the way for Ida Tarbell’s even
more influential book, The History of the Standard Oil Company, published
twenty years later.

The antitrust contingent was not the only faction using magazines and
books to press its case. In a well-known 1889 essay in the North American
Review, Andrew Carnegie expressed his belief that the period of trust for-
mation was ephemeral and soon due to dissipate. He stated unequivocally
in “The Bugaboo of Trusts,” “To those who quote the Standard Oil Com-
pany as an evidence that Trusts or combinations can be permanently suc-
cessful, I say, wait and see. . . . As a student of political economy [I] apply
to it the principles which I know wi// have their way, no matter how for-

www.forex-warez.com



42 MONOPOLIES IN AMERICA

midable the attempt to defeat their operations.” Carnegie believed that the
trust would disappear after Rockefeller and his closest associates died or
retired from the company. That was part and parcel of his general ideas
concerning competition and freedom in society. However, it appeared that
society was less patient with the trust problem. The age of managerial cap-
italism had arrived; companies increasingly were being run by professional
managers, not only by the founders or their heirs, and there was no reason
to believe that the giant trusts would disappear with their founders.

SUNSET?

Standard Oil was not the only trust operating at the time the antitrust leg-
islation was passed. The period prior to 18go was indeed the age of big
business. The tobacco trust known as the American Tobacco Company
was formed early in the same year the Sherman Act was passed, the indus-
try having undergone a consolidation several years before. In 1884 the
sugar-producing industry underwent a consolidation when seventeen
companies united to form the Sugar Refineries Company; in the previous
years margins in the sugar business had fallen, but after the trust was
formed they began to rise again. When New York took the company to
court in 1890, the trust shifted its operation to New Jersey, a friendlier
home to big business. The move was necessary from a corporate point of
view in order to preserve the new American Sugar Refining Company’s
share—about 75 percent—of the refining capacity in the country.

A change was becoming noticeable in attitudes toward monopolies.
The power of the state was no longer equated with monopolistic power, as
it had been a hundred years before. Modern industrialization had proven
that monopolies were not intrinsically bad and that society would tolerate
them as long as they produced fair prices and an increasing standard of liv-
ing. When they failed to do so, or were alleged to fail, the public turned
quickly against them. Antitrust laws were passed in a handful of midwest-
ern states, notably Kansas, Nebraska, and Michigan as well as Texas.3°
Most were prompted by the activities of the railroads. However, the patch-
work of state legislation made it necessary for the federal government to
act. Sentiment was building in Washington to curb the trusts, admittedly a
difficult job. Newly elected president Benjamin Harrison made the trusts
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the subject of his first congressional address. Senator John Sherman of
Ohio sponsored the legislation that bore his name, the Sherman Antitrust
Act, sometimes referred to as the Magna Carta of the antitrust movement.
In the debate preceding its passage, he declared that “the purpose of this
bill is to enable the courts of the United States to apply the same remedies
against combinations which injuriously affect the interests of the United
States, that have been applied in the several states to protect local inter-
ests.”3! Cartoonists had a feast depicting bloated senators on the payroll of
the trusts. Others portrayed trusts as a problem to be rooted out along
with anarchy, a problem that was assumed to be at the root of contempo-
rary labor troubles.

Many in Congress believed that the Sherman bill was unconstitutional
and would be struck down by the Supreme Court. Senator Vest argued
that trusts were directly protected by high American tariff barriers, a com-
monly held belief at the time. Many motions were also made to send the
bill to the Judiciary Committee, but Sherman prevailed and the bill was
passed. In its brief eight sections, totaling only two pages, the bill outlawed
combinations that restrained trade. It stated that “Every contract, combi-
nation in the form of trust or otherwise, or conspiracy, in restraint of trade
or commerce among the several States, or with foreign nations, is hereby
declared to be illegal.” But the crime was only a misdemeanor, punishable
by a maximum fine of s5,000. Much like the Interstate Commerce Act
before it, the Sherman Act was more symbolic than effective, and not
many businessmen took it seriously.

The vague language and the small fines appeared to make the Sherman
Act impotent in the face of the modern corporation. But if it had been too
specific, its intent would have been lost. The language was general enough
to be used in the future without being subject to claims that the law was
out of date. Sherman’s biographer claimed another reason for the general
language, one that goes to the heart of the American attitude toward
monopolies: “It is to be noted that up to this time neither in the Congress
nor in the country at large had the opinion gained any appreciable support
that these aggregations of capital, familiarly known as trusts, were the
result of a process of evolution. They were universally condemned as
grasping monopolies, formed for the sole purpose of benefiting their pro-
jectors at the expense of the general public.”? The framers of the law did
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not appreciate the longer tradition behind the trusts that had developed
since independence. They felt a general law would solve the problem of
trusts by protecting against their reach. The generally worded law would
meet several important tests in the following decade and would become
the cornerstone of the antitrust tradition. Unlike the Interstate Commerce
Act, the Sherman Act did not create a commission, and so detractors
could not claim that it left its execution to a small staff with little true
experience in regulation, like the ICC. Clearly, the language and brevity of
the Sherman Act made it clear that the Supreme Court or a lower court
would have to deal with alleged constraints of trade. The long arm of the
law would be the U.S. Department of Justice.

The long saga of Charles Francis Adams Jr. and Jay Gould came to an
abrupt end about the same time the Sherman Act was passed. Since taking
over the presidency of the Union Pacific, Adams had been in a constant
state of turmoil with its creditors, bankers, and shareholders. The railroad’s
old problems had never been completely sorted out. It was saddled with a
mountain of floating-rate debt that made it impossible to obtain new
financing easily. Adams had been in discussion with Barings about arrang-
ing new financing when the venerable British bank collapsed under the
weight of some ill-advised investments in South America. As a result,
Adams was left with no recourse when Jay Gould quickly reappeared on
the scene.

Gould became involved with the Union Pacific shortly after its found-
ing during the Civil War. The construction company that built it, the
Crédit Mobilier company, became involved in one of the nastiest scandals
of the postwar era over charges of padded costs and bribing of congress-
men. Much of its problem stemmed from its dual nature as a government-
created company with private investors. Gould ran the company until the
1880s, when he divested himself of his interests and pursued other railroad
opportunities in the Southwest. In 189o the Union Pacific was in much the
same position it had been when Gould previously ran it. Costs had soared
and profits were falling. Adams had taken to publicly berating employees
for the company’s failures. About the same time, rumors began in the mar-
ketplace that were vintage Gould. Newspapers began to report less-than-
favorable stories about the Union Pacific and its management. One

particular paper, thought to be aiding Gould, reported that “a general feel-
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ing prevails in railroad circles that Union Pacific is managed by Harvard
graduates who have big heads and small experience.”?3 Remarks made by
the Adams brothers about Gould twenty years before were about to come
home to roost.

Gould assumed the finances of the company in order to put it back on
its feet. The trade-off was Adams’ resignation. In retrospect, Adams
shrugged off the entire affair as the natural end of an unhappy experience.
“In 1890, I was at last thrown forcibly out of the utterly false position from
which, I am obliged to confess, I did not have the will power to extricate
myself. Ejected by Jay Gould from the presidency of the Union Pacific, I at
last, and instantly, fell back on my proper vocation.”** True to form,
Adams was more concerned with his latest project, a biography of fellow
lawyer-turned-writer Richard Henry Dana (Two Years Before the Mast),
who died in 1880, than he was with the railroad. His removal signaled a
brief victory for the monopolists over their critics. It also demonstrated
that education and culture were not necessarily essential ingredients for
running a large commercial enterprise. As one senator of the period char-
acterized the likes of Dana and Adams, “those damned literary fellers” did
not necessarily make good businessmen.

Social philosophy was more to their liking. When Gould sacked
Adams, it was symbolic of the victory of the new order over the old guard
in American politics. Within fifty years, the name Adams would be rele-
gated to second place when discussing the country’s oldest families. Cer-
tainly no one would remember them as pillars of industry. But the
theoretical underpinnings of their attitude toward the new order lived on.
Brooks Adams wrote the introduction for his brother Henry’s The Degra-
dation of the Democratic Dogma, published in 1919. In it, they pulled no
punches discussing those who appeared on the other side of the aristo-
cratic view of progress in a democracy. Henry had already compared
Alexander the Great to Ulysses Grant, and concluded that “the progress of
evolution from President Washington to President Grant, was alone evi-
dence enough to upset Darwin.”> Society’s essential forces were dissipat-
ing in a barrage of self-indulgence; the aristocratic preference for ideals
and rational discourse was being eroded and degraded by forces beyond
man’s control. While it all sounded very pessimistic and presaged similar
thoughts by Oswald Spengler, it was an open admission that the likes of
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Gould and Rockefeller had succeeded in forging a new society not
thought of before the Civil War. Not mentioned but certainly understood
was the fact that monopoly, that sinister force so disliked by the British
and the colonial Americans, was responsible for this revolutionary trend in
the quality of life. Yet the Adamses’ criticisms were more than just aristo-
cratic rhetoric. They provided the basis for what would become known as
the Harvard school of antitrust economics. But first, antitrust thought
itself had to be developed. The combination of economics and social criti-
cism would become central to the ideas of the Progressives and New Deal-
ers of the future.

The first hundred years of monopolies in the United States were char-
acterized by a trend toward regulation at both the state and federal levels.
However, the larger problem in the nineteenth century remained the
definitions of monopoly and frust. As the economy and society expanded,
trusts would appear across a wide spectrum of industries, spawning an all-
out attack by the federal government. The attack was as ferocious as the
growth of big business itself but lacked the consistency to be considered a
serious threat to the designs of business expansion. The saga of mono-

polies had just begun. Both sides would be claiming victory in the years
ahead.
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A holding company 1s a thing where you hand an accomplice
the goods while the policeman searches you.
—WiLL RoGERs

IN THE 18905 MONOPOLIES AND TRUSTS were popular topics of
conversation. Caricatures of monopolists and trust busters were often
found in the popular magazines and journals. John D. Rockefeller,
Andrew Carnegie, J. P. Morgan, and Jay Gould achieved the status of
household names. Unflattering caricatures of them by Thomas Nast, W.
A. Rogers, and Louis Dalrymple in the newspapers and magazines kept
them in the public spotlight. And their reputations extended far beyond
the shores of the United States. Europeans, and especially the British,
appeared fascinated by their nouveau riche cousins who had risen from
humble beginnings to lofty positions in society. These industrialists were
the very embodiment of what the United States symbolized—hard work,
opportunity, and, most important, a laissez-faire economy. But it would
not be long before the tide quickly started to change. By the last decade of
the nineteenth century even some of the hardened industrialists were
sounding the death knell of trusts. “To leave monopolists in control would
not be tolerated by the people, therefore there must be control and that

47
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control, as far as one sees, must be in the hands of the general govern-
ment,” wrote Andrew Carnegie.

The years of reformist pressures placed upon Congress finally led to the
breakthrough that opponents of big business hoped for. Populism was the
first great grassroots political movement in the country, and it owed much
to big business for its very existence. Without the railroads, the Granger
movement would probably never have been formed. Even after the ICC
was formed, the movement did not wither but picked up additional
strength. Big business and agrarian interests constantly came into conflict
after the turn of the century. Much of the tension would be seized upon by
the Progressive movement, which formalized many of the Populists’ early
complaints about bigness. Lumping business into one category and
blankly stating that it was inimical to American values vastly overstated
the case. It did, however, make for good press, and Wall Street and busi-
ness generally found themselves on the opposite side of the fence from the
reformers. And the reformers themselves formed a wide spectrum. Fiery
Populists such as William Jennings Bryan traced their intellectual origins
back to Thomas Jefferson, whose vision of a relatively weak central gov-
ernment dovetailed nicely with Tocqueville’s observations about an Amer-
ica where local democracy prevailed. Strong federalism was inimical to the
interests of the rural farmer, who was out of touch with, and underrepre-
sented in, the new industrialized era. More important for the development
of monopolies and antitrust legislation was the folklore of the Populist
movement. As Richard Hofstadter, a historian of the reform movement in
the United States, noted, in the Populist mind history was a series of con-
spiracies by the Jews and Wall Street financiers against true American val-
ues. The battle against monopolies was a battle of the good (but simple)
tolk against the evil cabal of financiers and industrialists.

Industrialists and their bankers were driven by profit, while the Pop-
ulists were driven by fear of industrialization and the unknown. While it
was difficult to specifically define a Populist, the general aura of conspiracy
led to some strange intellectual alliances. The anti-industrialist alliance
included agrarian firebrands such as Bryan as well as disaffected aristocrats
such as the Adamses. The Adamses were hardly Populists but their early
writings about Jay Gould only proved what the Populists already knew: A

strange man with a Jewish-sounding name had conspired to corner the
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gold supply of the country. The Populists saw Morgan’s resolution of the
1894 financial crisis by selling bonds to British investors to shore up the
gold reserve as nothing more than a blatant attempt to sell the country out
to foreign interests; Henry Adams sounded the same sour note when he
attributed the crisis in the markets to the “Jews of Lombard Street.”
Joseph Pulitzer, owner of the New York World (which he had purchased
from Jay Gould), was even more hostile, calling the Morgan rescue group
a group of “bloodsucking Jews and aliens.”

The sentiments expressed on the East Coast paled in comparison with
conspiracy theories that came from the heartland. A book entitled Seven
Financial Conspiracies Which Have Enslaved the American People, by S. E. V.
Emery, published in 1887, gained a wide audience in the Midwest and gave
an account of how the country had become enslaved by the bankers’ cabal.
After the Civil War, Wall Street financiers conspired to manipulate the
currency by developing an appetite for gold that silver or greenbacks could
not satisfy. Theories like this produced some strange bedfellows. As
Richard Hofstadter noted, the greenbackers and the silver advocates held
a common notion that produced many further conspiracy theories, like
Emery’s. They maintained that the gold backers were trying to create a
currency contraction by refusing to recognize silver. The resulting squeeze
would make their assets more valuable, leaving the common man out in
the cold. This was allegedly the long-range plan of what was dubbed the
Anglo-American Gold Trust. The notion became one of the better-
known conspiracy theories among Populists.

The years of muckraking journalism were beginning to take their toll on
large industrial organizations, and the public was incensed by the revela-
tions of novels such as The Jungle, by Upton Sinclair. Even more ammuni-
tion was provided by nonfiction exposés such as Ida Tarbell’s 7he History of
the Standard Oil Company, which provided a well-researched, revealing
corporate history of the giant company. Not all muckraking was in the
same genre. Frank Norris’ book The Octopus appeared in 1901. It told a dis-
heartening story of the clash between wheat farmers and the railroads in
California. He concluded the novel with the sort of prose that left little
doubt as to his message: “Men—motes in the sunshine—perished, were
shot down in the very noon of life, hearts were broken, little children

started in life lamentably handicapped; young girls were brought to a life of
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shame.” Jack London commented that Upton Sinclair’s The Jungle “depicts
what our country really is, the home of oppression and injustice. . . . What
Uncle Tom’s Cabin did for the black slaves The Jungle has a large chance to
do for the white slaves of today.” Some of it bordered on extremism—at
times, the extremism was as intense as the offenses themselves—but the
reading public clamored for it. “The men with the muck-rake are often
indispensable to the well-being of society,” said Theodore Roosevelt in
1906, borrowing a phrase from English poet John Bunyan, “but only if they
know when to stop raking the muck.” The efforts put pressure upon the
tederal government to investigate the trusts and utilize the Sherman Act
by filing suit against what it considered egregious violators.

The muckrakers themselves came from a variety of backgrounds. Some
were socialists, while others were just journalists looking for a good
scandal. Their efforts pushed big business into the limelight and kept it
there for decades. Their impact upon public opinion was incalculable.
The period between the passing of the Sherman Act and the beginning
of World War I became a frenzied hunt for monopolists, real and imag-
ined. The financial panics of 1893—94 and 1907 and the Spanish-American
War provided diversions from what could have otherwise been called the
age of pursuit. Suits were filed against a broad array of industries, so broad
that it was suspected that trustbusters saw a problem everywhere they
looked. Suits were brought against the oil, tobacco, telephone, cotton oil,
sugar, shoemaking machinery, steel, heavy industrial equipment, whiskey,
and railroad industries, to name but a few. As Theodore Roosevelt noted,
the Puritan ethic still held sway when Americans thought of business.
They appreciated hard work but disliked stifling the competition.

Both Roosevelt and William Howard Taft adeptly used trust-busting to
their own political advantage. In the years immediately following the
Sherman Act, lawsuits began slowly. Only eighteen cases were filed in fed-
eral courts prior to Theodore Roosevelt’s first administration. But during
the Roosevelt, Taft, and Wilson administrations, over 230 cases were
brought before the courts, involving most of the major industries at the
time. Not all were successful, but those that were set the tone for the
decades to follow.

Not everyone was convinced that the Sherman Act was successful. The

number of mergers occurring in 1899, over 1,200, suggested that business
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was consolidating at an a more rapid rate than ever before. Experiences
with different types of business organization were mixed. The cartels, such
as the South Improvement Company, were short-lived because it was very
easy to show how they tried to restrain trade. Was it possible that the
Sherman Act made loose combinations such as cartels easy targets while
allowing trusts to slip through because of its general language? Trusts were
certainly more formidable. Equally, did the act force companies to merge
in order to remain competitive and avoid prosecution? The Supreme
Court certainly did not help. The combination of the loose language of the
act and the Supreme Court’s interpretation of it probably did more to aid
in the consolidation of industry than any other single factor in the late
1890s.

Two forces were compelling industry to consolidate during the latter
quarter of the nineteenth century. One was the general price deflation of
the period, pushing profit margins down along with prices. The other was
the severe economic slowdown experienced after 1893. When these two
were considered along with the protective tariffs passed by Congress
to protect American trade, it was easy to see why businesses were combin-
ing. It was in their best interests to do so. In a sense, the federal govern-
ment created an environment that was conducive to big business, and then
tried to prosecute those that took full advantage of it. Precedents had
already been established, leading some industries to believe that they were
immune from the language of the Sherman Act. Rockefeller’s successful
avoidance of Ohio laws by forming the Standard Oil trust, the ability of
agricultural industries to hide behind selective tariffs, and the railroads’
pooling arrangements all suggested that perhaps the new law would not be
effective.

Tariffs also helped the growth of trusts immeasurably. By taxing foreign
imports, they helped the trusts reduce competition and avoid outside pric-
ing influences. The chairman of the American Sugar Refining Company,
Charles Havemeyer, testified that the “mother of all Trusts is the customs
tariff law.” Many shared his view. In 18go Congress passed what was
known as the McKinley tariff, named after William McKinley, a Republi-
can congressman from Ohio and chairman of the House Ways and Means
Committee. But protective tariffs proved politically dangerous. Associated
with the trusts, they were considered protection for the likes of Rocke-
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Serving Up Favors for Monopolists, artist unknown. Puck, 1889.

teller, Carnegie, and the scores of agricultural trusts around the country.
Popular reaction caused McKinley to lose his seat in 1890, and he returned
to Ohio, where he successfully ran for governor. In 1896 he ran for presi-
dent against William Jennings Bryan in a race dominated by the silver
question. He was supported in both races by Mark Hanna, the political
kingmaker from Ohio. Bryan was so strongly in favor of silver that at his
nomination in 1896 he thundered to his opponents, “You shall not crucify
mankind upon a cross of gold.” Vested interests lined up on either side of
the question. A newspaper war broke out between gold advocates on the
East Coast and the silver faction on the West Coast. Joseph Pulitzer’s New
York World charged a conspiracy among the silver advocates that was noth-
ing less than a silver trust. Among them was Pulitzer’s publishing rival
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Uncle Sam Fending Off the Trusts, by Rogers. Puck, 1893.

William Hearst, whose mining interests made him one of the West
Coast’s richest men. Hearst’s own newspapers fired back retorts, but it was
clear that the very word #rust was enough to raise ire on both sides of the
issue.!

McKinley prevailed in the election, although he still had his detractors.
He was a frequent butt of Mark Twain’s humor, as the essayist linked him
and Hanna to the larger American imperialist movement of the late nine-
teenth century. Twain’s fondness for Republicans was well documented.
“No one has ever seen a Republican mass meeting that was devoid of the
perception of the ludicrous,” he once remarked. The political cartoonists of
the day gleefully used McKinley’s countenance at every opportunity to
illustrate the evils of the relationship between the Republicans and big
business. The Economist later noted that “Mr. McKinley, as everyone
knows, was mainly elected by the Trusts. . . . During [his] Presidency the
power and wealth of the Trusts have grown to such gigantic proportions
that it is now said that they control about go percent of the industrial cap-
ital of the United States.”? The assessment was not far from the mark.
During McKinley’s presidency, only three antitrust cases were filed, while

the number of mergers between companies increased dramatically. One
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Western Populists Pushing Their Favorite Trojan Horse,
by Rogers. Harpers Weekly, 1895.

year in particular, 1899, set a record for mergers that was not equaled again
until the banner stock market year of 1929.

The growth of trusts in the 189os was indirectly influenced by the Sher-
man Silver Purchase Act of 189o. This other Sherman bill effectively cre-
ated a dual metal standard for the dollar, creating severe problems on Wall
Street and in the banking community. In theory, the dollar was backed by
both silver and gold, although no one actually took the silver backing seri-
ously. The bill was passed mostly to placate the western states, which saw

an opportunity to raise themselves to a new level of financial importance.
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But questions began to arise about the dollar’s value, and the prospects of
inflation frightened investors. The stock market experienced a severe sell-
oft. Foreign investors were frightened by the prospect of the dollar’s losing
its traditional gold backing. When combined with the tariff issue, the
whole matter became highly combustible. The economic uncertainty
became a strong motivating force behind further industrial combinations.
The issue was further clouded when apologists for the tariff argued that
the increased revenues gained from it would help the government in its
effort to replace the gold reserves, which were rapidly dwindling. The real
issue remained, however, the gold controversy. Even though the silver leg-
islation was repealed in 1893 after a short but disastrous performance, the
trusts could still hide behind the tariffs, and their protection from foreign
competition was ensured.

Labor problems also created difficulties for the image of big business.
The steel industry in particular witnessed an especially ugly incident that
cast a long shadow over one of the more enlightened industrialists,
Andrew Carnegie. Falling steel prices caused Henry Clay Frick, the man-
ager of Carnegie Steel, to offer the workers at the Homestead plant, near
Pittsburgh, a pay package that was substantially lower than the one that
had just expired. When workers rejected the contract and became ran-
corous, Frick closed the Homestead plant and called in armed Pinkerton
detectives to guard it. After several pitched battles in which numerous
shots were fired, seven detectives and eleven workers lay dead in one of the
bloodiest confrontations in American labor history. Frick himself was shot
by an immigrant anarchist but survived. The matter finally went to the
courts, and the plant opened a year later, in 1893, and resumed normal
operations, but not without leaving an indelible mark upon American
industry. Subsequent magazine articles described the conditions at the
plant and the surrounding area in graphic terms. The general public
became aware that the coal mining areas of Pennsylvania were bleak, des-
olate places to begin with, and began to understand the plight of the work-
ers who fought so hard to maintain a meager standard of living in the face
of Frick’s cost-cutting measures. Carnegie was criticized as an absentee
landlord with a plantation mentality, since he had been not in Pennsylva-
nia at the time of the strike but at his baronial home in Scotland. He
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The Public as Castaways Among the Sharks, artist unknown.

apparently regretted the entire incident, confessing that “the works are not
worth one drop of human blood,” but he had known of the contract nego-
tiations that led to the strike in the first place.

The troubles of 1893 led to a severe depression, the worst in twenty
years. Over five hundred banks failed, 30 percent of the railroads were in
bankruptcy, and over fifteen thousand businesses failed. Social discontent
began to emerge in the West, and there was even talk of some states seced-
ing from the Union. The finances of the United States were in jeopardy
when the gold reserves fell to unacceptable levels. Treasury finances finally
were stabilized when a group of banks led by J. P. Morgan and August
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Belmont & Co. helped the Cleveland administration sell bonds to foreign
investors, restoring gold to the Treasury’s reserves. Despite the operation,
bankers still were severely criticized for profiting on the transaction at the
expense of the Treasury. And the mood of the country was turning dis-
tinctly ugly. Tensions between the industrial East and the agrarian West
were exacerbated by the depression, prompting the talk about secession.
The silver controversy provided a genuine source of regional tension that
was to linger for some time and provided the conspiracy theorists with
ammunition for years. By the time McKinley ran against Bryan in the 1896
election, prosperity was again emerging, and his administration was char-
acterized by a general improvement in the standard of living. A precedent
was also established. His administrations would be the first, but certainly
not the last, Republican presidencies to suffer charges of favoring monop-
oly consolidations; similar charges of being soft on monopolies would be
leveled at Republicans for the rest of the twentieth century.

ROUGH RIDING

Bringing the trusts to court began in the 189os almost immediately after
the ink on the Sherman Act dried. The financial crisis began about the
same time. First in its sights as government attempted to prove that the
economy was coming under the stranglehold of large corporations was the
sugar trust. The American Sugar Refining Company already controlled a
sizeable proportion of the country’s sugar refining capacity. It was the suc-
cessor to the older group of refiners organized by Charles Havemeyer. V. 1.
Lenin claimed that “Havemeyer founded the Sugar Trust by amalgamat-
ing fifteen small firms whose total capital amounted to $6.5 million. Suit-
ably watered, as the Americans say, the capital of the trust was declared to
be s50 million.” One of the lawyers who worked on its formation was
John Dos Passos, whose son would make his mark on American literature
in the next century. The new company acquired even more capacity when
it bought several Philadelphia refineries, extending its control to almost 98
percent of total U.S. production. One of them was the E. C. Knight Com-
pany, which lent its name to the suit, United States v. E. C. Knight Co. The
government sued in federal court in Pennsylvania, alleging that the buy-
outs were unlawful combinations designed to restrain trade and create a
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monopoly in the sale and manufacture of sugar. The lower court did not
agree, however, and the United States appealed to the Supreme Court. In
1895 the Supreme Court upheld the lower court’s decision, deciding that
the Sherman Act was not applicable in this case. Chief Justice Fuller, writ-
ing for the majority, stated that the Sherman Act “struck at combinations,
contracts, and conspiracies to monopolize trade and commerce among the
several states or with foreign nations; but the contracts and acts of the
defendants related exclusively to the acquisition of the Philadelphia
refineries and the business of sugar refining in Pennsylvania. . . . There
was nothing in the proofs to indicate any intention to put a restraint on
trade or commerce.”™

Fourteen years later, revelations came to light that would have changed
the Court’s mind. Much of the sugar trust’s business came from imported
sugar; tariffs protected the American industry, but the company found a
simple way around the duties, bribing New York customs officials to look
the other way concerning the quantities imported. In 1909 the New York
Sun ran an exposé of the company’s methods on its front page, claiming
that this method saved the company at least 30 million in tariffs over the
years. It went on to say that the company bribed officials and anyone who
discovered its methods. The whole fraud had been accomplished “with the
assistance and connivance of powerful and petty politicians all of whom
shared in the plunder.”> But before all this came out, the Court’s decision
was nevertheless a shock to all of those who believed that the Sherman
Act would be effective in dealing with the growth of the trusts. It seemed
to hark back to the Granger cases of the 1870s, when the interstate com-
merce clause was rendered almost ineffective by the rapid growth of the
railroads and the courts’ literal interpretation of the existing law in Wabash
Railway Co. v. Illinois. William Howard Taft remarked that “the effect of
the decision in the Knight case upon the popular mind . . . was to dis-
courage hope that the statute could be used to accomplish its manifest
purpose and curb the great industrial trusts which . . . were making every
effort to restrict production, control prices, and monopolize the business.”
But as Taft also noted, the government’s case was not well prepared, and
much evidence that might have proven its case was not included in its
argument. The attack upon monopolies would have to wait for another

day.
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Mr. Payne has all the requisites for a good Senator
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Money Influences Elections, by Hamilton. The Judge, 1894.
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McKinley Gorging Himself on the Spoils of Office, artist unknown.

Another major case soon came to the Court. The United States filed
suit against eighteen railroads for fixing rates west of the Missouri River in
United States v. Trans-Missouri Freight Association in 1892. The railroads
responded by claiming that the Interstate Commerce Act implicitly gave
them the right to establish common rates, but the Court did not accept
the argument. In a somewhat controversial majority opinion, Justice Peck-
ham wrote, “We think, after careful examination, that the Statute [Sher-
man Act] covers, and intended to cover, common carriers by railroad.””
After years of wrangling with the railroads at both the state and federal
levels, the Court finally decided that that they were subject to the same law
as other industrial companies.

Several other noteworthy cases followed the 7rans-Missouri decision.
In Addyston Pipe and Steel Company v. United States (1899), six companies
had conspired to fix the price of cast-iron pipe that they manufactured and
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King Monopoly’s Insatiable Appetite, by Dalrymple. Puck, 189o.

sold interstate. Effectively, a cartel was created in which the companies
involved pooled their interests in the name of greater economies. They
claimed in their defense that Congress did not have the authority to inter-
tere with private contracts between companies that were involved in inter-
state commerce. But the Court found that Congress indeed had the
authority to do so and ruled against the company. Nevertheless, the ambi-
guities in the justices’ opinions and the Republican administration gave
many corporations the heart to continue the fight against the government.
Pooling arrangements like the one in the Addyston case were becoming
fairly common, with the companies involved taking advantage of them
until they were struck down. The Knight decision showed that the govern-
ment’s case would not always prevail. Between 1896 and 1901 the number
of mergers negotiated rose exponentially, showing that the battle was
hardly won from the government’s position.

The popular cause against monopolies was embraced in the later 189os
by none other than Andrew Carnegie, the steel baron from Pittsburgh. In
1902 Carnegie began to renounce the consolidation trend in big business
as antithetical to American ideals. Throughout Theodore Roosevelt’s
administrations, the industrialist continually sided with the president on
progressive reforms, jettisoning his earlier conservative views on social

Darwinism and free competition. Previously he had discussed competition
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in terms that left little doubt that industrialists were in charge of the econ-
omy: “The price which society pays for the law of competition . . . is also
great but the advantages of this law are also greater still than its cost,” he
wrote in The Gospel of Wealth in 1889. Twenty years later the expatriate Scot
remarked that “to leave monopolists in control would not be tolerated by
the people, therefore there must be control and that control . . . must be in
the hands of the general government.” Critics who witnessed this meta-
morphosis charged that Carnegie could well afford to change his views.
He had sold his interest in his steel company to J. P. Morgan in 1901 for
slightly less than s5oo0 million, making him the richest man in the world.
Perhaps he remembered the flap created twenty years earlier when
William Vanderbilt assumed the same title with a fortune estimated at
about s1oo million; at the time, the British prime minister remarked that
no one should be allowed to keep that much money because he posed a
threat to the financial system. Keenly aware of the change in public senti-
ment, Carnegie entered the debate over the trusts squarely on the side of
the emerging Progressive movement.

The clash between big business and the federal government entered a
distinctly harsher phase when Theodore Roosevelt became president.
After McKinley’s assassination, the new president began an active policy
of trust-busting. Assuming that big business was essentially rotten to the
core, his first administration sought to dissolve the trusts. Popular opinion
was certainly on his side. The disparities between the wealthy and the poor
had grown wider and wider since the 1880s, and public sentiment was
against the industrialists, especially those whose fortunes were the subject
of widespread discussion. Andrew Carnegie became a benefactor of public
causes, especially libraries, in response to the tenor of the times. Many
others followed suit, hoping to be seen as sharing part of their fortunes
with those who had helped them earn them in the first place. One who
appeared to champion the consumer did not share in the same display of
public generosity. William Woolworth, founder of the chain of retail stores
that bore his name, was one of the few business magnates who left his
entire fortune to his family rather than share it with public causes. Yet
Woolworth made his fortune by selling goods at low prices, and he was
seen as someone who served the public rather than exploited it.

Roosevelt’s attitude toward business recognized the pitfalls that critics
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of the trusts could fall into. “The greatest harm done by vast wealth is the
harm that we of moderate means do ourselves when we let the vices of
envy and hatred enter deep into our own natures,” he stated emphatically.
Critics countered by openly wondering how he could included himself in
the class of those of “moderate means” since his family was one of the old-
est and most established in New York. His ideas were not warmly received
by the business community. He favored a “square deal” for the working-
man and opposed the long reach of the modern corporation and holding
company. He made this clear in his first annual message to Congress, stat-
ing that “in the interest of the whole people, the nation should, without
interfering in the power of the States in the matter itself, also assume
power of supervision and regulation over all corporations doing an inter-
state business. This is especially true where the corporation derives a por-
tion of its wealth from the existence of some monopolistic element or
tendency in its business.”® This was part of his “big stick” policy, which he
promised to use against large corporations that did interstate business.
Roosevelt won the first round of his battle against the monopolists. Of
United States v. Northern Securities Company, Roosevelt recalled that “just
before my accession [to the presidency] a small group of financiers desir-
ing to profit by the governmental impotence to which we had been
reduced by the Knight decision, had arranged to take control of practically
the entire railway system of the country. . . . Not long after I became Pres-
ident, on the advice of the Attorney General, Mr. Knox, . . .1 ordered
proceedings to be instituted for the dissolution of the company.” The
Supreme Court obliged by handing down a decision in 1904 that upheld
the Sherman Act and helped to dismember a holding company that had
extensive railroad interests. The Northern Securities holding company was
charged with monopolizing railroad lines in the Pacific Northwest. It was
an amalgam of Morgan, Harriman, and Hill interests that controlled the
bulk of the rails west of the Mississippi River. Justice John Harlan, writing
for the majority, said, “If such combination be not destroyed all the advan-
tages which would naturally come to the public, under the operation of the
general laws of competition . . . will be lost and the entire commerce of
the immense territory in the northern part of the United States . . . will be
at the mercy of a single holding corporation.”® Roosevelt remarked that

the case’s success “definitely established the power of the Government to
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deal with all great corporations. Without this success the National Gov-
ernment must have remained in the impotence to which it had been
reduced in the Knight decision.”

The power of the pen continued to put pressure on Standard Oil. In
1902 Ida Tarbell’s The History of the Standard Oil Company was published.
Unlike Lloyd’s more polemical Wealth Against Commonwealth, little criti-
cism was leveled against the book, which proved to be one of the more
enduring corporate histories ever written. Tarbell was one of the first
woman muckraking journalists. She graduated from Allegheny College
and studied at the Sorbonne before becoming editor of McClure’s Maga-
zine. She was raised in the heart of Pennsylvania oil country, where her
family was in the oil production business before being forced out by Stan-
dard Oil. As a result, she had firsthand knowledge of the tactics used by
the giant company in its quest for dominant market share. This was a trait
she shared with other muckrakers and reformers, notably Louis Brandeis.
She was already well known for her articles on Lincoln and Napoleon and
was one of the highest-paid journalists of the day. Articles written for the
magazine on Standard Oil eventually led her to the book-length study, in
which she systematically documented the growth of Standard Oil and the
tactics used by Rockefeller to build his empire. In her conclusion she put
the case emphatically: “So long as railroads can be persuaded to interfere
with independent pipe lines, to refuse oil freight, to refuse loading facili-
ties, lest they disturb their relations with the Standard Oil Company, it is
idle to talk about investigations, or antitrust legislation or application of
the Sherman law. So long as the Standard Oil Company can control trans-
portation as it does today, it will remain master of the oil industry and the
people of the United States will pay for their indifference and folly.”*1

Tarbell’s remarks served to remind the public that the country was
indeed at the mercy of one corporation. Executives of the company had
different views, however. In what financial analyst John Moody described
as the Standard Oil view of the universe, S. C. T. Dood, counsel to the
company, enunciated the benign view of social Darwinism when he said,
“But men whose integrity is such as to permit them to be entrusted with
the management of large capital, whose intellectual grasp of principles and
details is such as to command with their products the markets of the world

are those who will soonest realize that the policy which succeeds is that
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which accords fair treatment to all.” Nevertheless, the company most
prominent in the minds of congressmen when the Sherman Act was
passed was enjoying record profits almost every year. After Watson’s suit in
Ohio had ordered the company dissolved, with much foot-dragging the
stock was transferred to other Rockefeller-controlled companies. Ohio
filed contempt charges against Standard Oil for not heeding its order, but
the company had shifted all of its capital to New Jersey by that time. That
it continued to pay record dividends only heightened the general impres-
sion that it was flouting the law. In 1906, at the behest of Roosevelt, the
Justice Department filed suit, charging that the company engaged in
monopoly practices by attempting to control trading and commerce in
petroleum and its by-products. The stage was set for the first epic battle
between government and big business.

A decision was handed down against Standard Oil by a Missouri circuit
court in 1909. Rockefeller himself testified in a well-rehearsed perfor-
mance, but to no avail; the court ordered the breakup of the trust. The
company immediately appealed to the U.S. Supreme Court but lost again,
by an 8-1 vote, two years later. The Court noted the extent of the previous
case, consisting of twenty-three volumes of printed material comprising
over twelve thousand pages and covering a forty-year period of the com-
pany’s history. Standard Oil was affirmed a monopoly, engaging in
restraint of trade. Justice White, writing for the majority, stated that “one
of the fundamental purposes of the statute [the Sherman Act] is to pro-
tect, not to destroy, rights of property.”*2 But Standard Oil’s sins were too
great when weighed against its benefits to continue to exist as it had. The
company was ordered to break up, liquidating its stock and returning the
funds to its shareholders. The individual companies went their respective
ways, free to compete against each other when the holding company no
longer existed. The federal government had successfully dissolved the
largest and most profitable business enterprise ever created. Whether it
had weakened the Rockefeller empire was not yet clear.

Although the company was physically broken up, its grip was main-
tained through the newly created individual companies. And Rockefeller
was still the main beneficiary, if no longer the major force behind the
company. He was the owner of about one-quarter of the shares of the old

trust, and now found himself a one-quarter owner of the thirty-odd new
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companies created by the decision. How all of this affected competition
was clear: Upon hearing of the decision, J. P. Morgan was said to have
remarked, “How the hell is any court going to compel a man to compete
with himself?”13 The public relations value of the breakup was monumen-
tal, but Rockefeller’s wealth actually increased, and the new set of compa-
nies continued to dominate the markets. The more radical approach—
making Rockefeller and other major shareholders divest themselves of
their holdings—was never a viable option.

In its decision, the Court applied a principle that would become a hall-
mark of antitrust decisions thereafter—and in which fundamental com-
mon law reared its head again, despite the fact the common law usually
bends in the face of federal statutes covering a specific area such as the
Sherman Act. In the opinion, Chief Justice White used the term “standard
of reason.” In assessing Standard Oil’s record as regards the provisions of
the Sherman Act, White stated that it was intended that the “standard of
reason which had been applied at the common law and in this country in
dealing with subjects of the character embraced by the statute makes it cer-
tain that its purpose was to prevent undue restraints of every kind and
nature.”'* The lone dissenting voice of Justice Harlan demurred on the
grounds that it smacked of “judicial legislation.”

The Republican Party quickly split into two distinct factions. Those
who favored Roosevelt’s policies were branded socialists by the old guard
of the party, which favored the “Stand Pat” policies of Mark Hanna and
Nelson Aldrich of Georgia, among others. Large corporations and busi-
ness combines had contributed much to the national wealth, and this fac-
tion of the party favored the status quo rather than radical change. The
alignment was remarkably similar to the opposition that Franklin Roo-
sevelt’s New Deal would face from the old guard of the Democratic Party
in the 1930s. As a result, the second Roosevelt administration took a dif-
ferent tack on trust-busting. After the election of 1904, a more recalcitrant
Congress refused to simply stamp its approval on attempts to dissolve the
trusts outright, putting more reliance on federal agencies designed to
monitor and curb holding companies. Roosevelt later noted, “Monopolies
can, although in rather cumbrous fashion, be broken up by law suits. Great
business combinations, however, cannot possibly be made useful instead of

noxious industrial agencies merely by law suits. . . . I at once began to urge
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upon Congress the need for laws supplementing the Antitrust Law. . . . I
strongly urged the inauguration of a system of thoroughgoing and drastic
Government regulation and control over all big business combinations
engaged in inter-state industry.”15

Congress obliged, passing the Hepburn Act in 1906. This new law gave
increased power to the Interstate Commerce Commission, which had
quietly been slipping into obscurity. In the first decade following its
founding, the ICC had taken upon itself the power to decide rates for the
railroads. This was challenged in an 1897 court case. The Supreme Court
ruled that the ICC did not have the authority to set rates because “there is
nothing in the act fixing rates . . . the grant of such a power is never to be
implied.”*¢ For the next ten years the authority of the ICC was greatly
reduced and its power was open to question. In his second administration
Roosevelt realized that renewed power in the hands of the ICC would be
necessary in his fight against monopolies. In his fifth annual message to
Congress he told it, “I regard this power to establish a maximum rate as
being essential to any scheme of real reform in the matter of railway regu-
lation. The first necessity is to secure it; and unless it is granted to the
commission there is little use in touching the subject at all.”'” The Hep-
burn Act was designed to restore the commission to a central position in
the fight against big business. Roosevelt openly advocated its passage, but
the legislation had its detractors, Senator Nelson Aldrich being the most
notable. The act enabled the ICC to determine maximum rates for the
railroads when petitioned. It permitted appeals to the federal courts, but
now the rail carriers would be forced to show that their rates were fair and
nondiscriminatory. Roosevelt was able to claim later that “we were able to
put through a measure which gave the Inter-State Commerce Commis-
sion for the first time real control over the railways.”

Although the victory was significant, the battle was far from over. The
Justice Department next tackled the second largest trust in the country,
the American Tobacco Company. The monopoly was headed by James B.
Duke, who had consolidated a number of smaller companies, including
Lorillard, into the American Tobacco Company in 189o. Born and raised
in North Carolina, Duke had witnessed his share of poverty and outside
interference in his own state, ranging from natural disasters to the dark

carpetbagging forces of Reconstruction. The Duke family became one of
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the wealthiest in the country. Duke reportedly gave away over one-third of
his fortune to charitable and educational causes. His best known gift was
$40 million to Trinity College in North Carolina, which subsequently
changed its name to Duke University. Duke’s trust reportedly controlled
over 9o percent of cigarette production, and during the years that followed
it extended its domination to other tobacco products as well. After the
Northern Securities decision, it reorganized itself, but many of its trans-
gressions were outlined in a lengthy report later issued by the U.S. Com-
missioner of Corporations in 1911.

When the suit was first filed in 1908, Duke was interviewed at his home
in New York because he was too ill to go to court to testify. For three days
he was questioned by his own attorneys about the company’s organization
and finances. Present was James McReynolds, of the Justice Department
and later attorney general. Unlike Rockefeller’s testimony in the Standard
Oil suit, Duke was so forthcoming that McReynolds did not cross-exam-
ine him. Hs forthright testimony about his company only strengthened a
point that the government made in its suit, however. It claimed that Duke
acquired other companies secretly, allowing them to continue to operate
under their names with the same management. He claimed he did it to
maintain the various companies’ profitable continuity rather than hide the
ownership from critics. “We don’t gain anything by getting rid of competi-
tion,” he said. “If we started to buy them with that idea they would start to
build them faster than we could buy them,” he asserted, recalling the prob-
lems the railroad barons had had with upstart organizations like the
Nickel Plate. Denying that his company was a monopoly, he asserted, “We
want the competitors to go on. I think we make more money that way
than if we had a monopoly.”*® But the lower courts were not convinced
and found against the company. The case was appealed to the Supreme
Court and was decided two weeks after the Standard Oil decision. The
same reasoning was used as in the Standard Oil case, with the Court not-
ing that “the ground of complaint against the American Tobacco Com-
pany rested not alone upon the nature and character of that corporation
and the power it exerted . . . but also upon the control which it exercised
over the subsidiary companies by virtue of stock held in said companies.”
It noted that it was giving the antitrust law a broad interpretation when it

stated that the “law will be given a more comprehensive application than
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has been affixed to it in any previous decision.”*® American Tobacco was
indeed a monopoly and in restraint of trade. The standard of reason was
applied, and again Justice Harlan was the lone dissenting voice. American
Tobacco was found to have monopolized the trade in tobacco products
and was ordered dissolved.

Some of the actions taken against trusts never got to the Supreme
Court. In one of the more unusual cases, the government filed suit in 1912
against the International Harvester Company. Harvester was formed in
New Jersey in 1902 as a trust made up of five smaller companies that when
combined controlled about 85 percent of the market for harvesting
machines. The company was created by J. P. Morgan & Company partner
George Perkins, who earned the bank a $3 million fee in the process. Mor-
gan’s influence was so great that Perkins was able to boast, “The new com-
pany is to be organized by us; its name chosen by us; the state in which it
shall be incorporated is left to us—nobody has any right to question in any
way any choice we make.”?° The government thought otherwise and filed
suit to dissolve the company. A lower court found in its favor. Harvester
appealed to the high court but then suddenly withdrew its appeal, accept-
ing the decision of the lower court. The lower court had already found the
company to be an unreasonable restraint of trade, violating the Sherman
Act. More significant, the opinions of the judges in the circuit court drew
a line of distinction that would become widely accepted across the board.
A distinction was necessary to separate “good” trusts from “bad” ones. A
good trust was one that did not exercise its considerable powers to the
detriment of the public by stamping out competition or by rigging prices
in its favor. Those that did were the bad trusts, which were much more
clearly in violation of the Sherman Act. Although the Harvester case did
not receive a Supreme Court ruling on the matter, the terms “good” and
“bad” came into use thereafter, trying to make a distinction between size
and the exercise of market power.

The victories over the two “bad” trusts were not as substantial as they
appeared. Although the two giant companies split into smaller ones, oper-
ating mostly on a regional basis, the smaller companies shared the same
stockholders. Rather than market on a national basis, they did so on a
regional basis. But in the case of Standard Oil, the individual companies
each had almost total market control over their local areas, so for all prac-
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tical purposes the monopoly remained intact.2! Many smaller companies
against which proceedings were brought signed consent decrees, agreeing
to refrain from engaging in monopoly practices in the future, and as a
result the government did not order their dissolution. The net effect of
such steps was mixed, but one clear fact was emerging: Trust formation
was no longer in vogue. As U.S. Steel discovered, even a nod or a wink in
the right direction could easily be misinterpreted. In the future, large busi-
ness combinations would take a different tack.

IMPERIALIST DREAMS?

The conspiracy theories characteristic of the Populists found fertile
ground in the 